
For the best experience, open this PDF portfolio in
Acrobat 9 or Adobe Reader 9, or later.

Get Adobe Reader Now!

http://www.adobe.com/go/reader




 128 


 
APPENDICES 







 129 


 
 


 
 
 
Watershed Map of Mill Valley Watersheds - Jurisdiction 
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Watershed Map of Mill Valley Watersheds – Fish Presence and Barriers 
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Presence of Anadromous Fish and Barriers in Arroyo Corte Madera Del Presidio 
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Watershed map of Mill Valley Watersheds – Vegetation/Habitat 
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Watershed Map of Mill Valley Watersheds courtesy of Mill Valley StreamKeepers 
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Floodplain and Flood Control Facilities  
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Mill Valley General Plan Excerpts * 
 


 *These page numbers are in the process of being reconciled with changes in the online 
 version of the plan. 
 PAGE 5 
 Natural Resources  
 The Plan continues to reflect the value the community places on the protection and, where 


possible, the enhancement of the community's natural resources including the bayfront, creeks, 
native vegetation, and visually prominent ridgelines and hillsides.  


 The Plan also addresses the other subjects required by law, but in a less specific way. This is not 
intended to signify any lesser importance, but simply reflects the City's practical decision to 
allocate the time and energies at its disposal to addressing the most pressing land use and public 
policy issues which the City will be facing during the 1990's.  


 1.2 BACKGROUND  
 The approximately 13,000 people who reside within the Mill Valley City Limits comprise only 


approximately 60% of the total population within the area generally known as Mill Valley and 
which is referred to in planning terms as the "Mill Valley Sphere of Influence". Also located 
within the Sphere of Influence immediately contiguous to the City are a number of 
unincorporated communities (Tamalpais Valley, Almonte, Homestead Valley, Muir Woods Park 
and West Alto), which together contain a total population of approximately 9,000 people. In the 
past, both the City of Mill Valley and the County of Marin have had separate general plan 
documents which cover the area included within the City's Sphere of Influence.  


 Mill Valley  
 The area within the City limits was covered by the Mill Valley General Plan which was adopted 


in 1975. As has been the case with most of the other small cities in Marin County, except for the 
Housing Element which was most recently revised in December 1984, the General Plan had not 
been reviewed nor revised since its adoption.  


 County Area  
 The unincorporated communities were included in Marin County's Tamalpais Planning Area 


Community Plan which was adopted in 1975 and the Strawberry Community Plan which was 
adopted in 1973. Both of these plans were elements of the Marin Countywide Plan. Except for an 
amendment that occurred in 1981 which covered a portion of the  
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 areas of the City. This Master Plan should include a conveyance capacity analysis and 
management guidelines for maintaining and enhancing the riparian zone. Priority for 
riparian area restoration shall be given to the stream area between the upper ends of Old 
Mill Park, and Blithedale Park extending to the southern end of the area occupied by the 
existing lumber yard at the Millwood/Miller Avenue intersection. The conveyance 
capacity analysis will allow the City to determine the preferred stream bank protection 
techniques. The management guidelines should include provisions for litter removal in 
the riparian zone with yearly inspection schedules and fines imposed for the cost of 
removal by the City. The Riparian Zone Master Plan should also include public access 
and park development opportunities. (Program OS-1-4)  


- The City shall protect and, where appropriate, enhance the biological productivity and habitat of 
water-related vegetation and wildlife, endangered or otherwise distinctive or unique 
species, as well as the aesthetic amenities of the bayfront. (Policy OS-3)  


- As funding is available, the Parks and Recreation Department shall be responsible for preparing 
a marsh and wetland restoration plan for shoreline areas adjacent to Richardson Bay. 
(Program 0S-3-1)  


- Restoration of seasonal wetlands (generally low-lying former tidelands that do not now receive 
tidal action) will only be permitted after careful assessment of existing wetland functions 
and values, and comparison with potential benefits or detriments of the “restored” 
wetland. Seasonal wetlands generally provide substantial habitat values in their existing 
conditions. (Program OS-3-5)  


- Undeveloped bayfront upland areas adjacent to wetlands or mudflats will be protected by the 
City as refuge from high tides for shorebirds and other wildlife. Such refuge areas are 
integral to the bayfront habitat complex and are scarce in the urbanized Mill Valley 
waterfront. (Program OS-3-6)  


- Because of the importance of upland transition habitat as part of the bayfront habitat complex, 
the City will require buffers (generally of a width of 100 feet) surrounding the wetland 
habitat complex, including some upland, and separating habitats from adjacent human 
use areas. (Program OS-3-7)  


- The City will require environmental assessments and careful project review procedures for 
projects proposed to be located adjacent to wetlands, such as is recommended for 
development next to stream banks. (Program OS-3-8)  


- On a project-by-project basis, individual parcels proposed for development should be surveyed 
to determine whether any endangered species of plants or animals inhabit the site.  


206 Upper Richardson Bay contrast with the rugged hill landscape and open up opportunities for 
expansive views toward San Francisco and, from the opposite direction, the chance to view all of 
these open space features as a unit.  


Creeks  
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Within the City Limits (an area of approximately 4.75 square miles), streams and tributaries form 
four drainage basins on the southeast flank and ridges of Mt. Tamalpais. The overall Arroyo 
Corte Madera Del Presidio basin extends southeast from over 2,500 feet in elevation on Mt. 
Tamalpais to sea level at Richardson Bay, covering an area of 6.0 square miles. The basin 
generally slopes from a westerly to easterly direction, forming four sub-basins: (1) Arroyo Corte 
Madera Creek in west Blithedale Canyon; (2) the Cascade Creek basin; (3) the Warner Creek 
basin; and (4) the Reed Creek basin (Homestead Valley). The Salt Creek basin (Scott Valley and 
Sutton Manor) extends southerly from over 400 feet elevation in the Town of Corte Madera to sea 
level at Richardson Bay, and is situated west of U.S. 101. The seasonally heavy fresh water flows 
from the entire watershed help to flush the marshes and harbor of Richardson Bay. Coyote Creek 
is the main stream in Tam Valley. From its source in the Golden Gate National Recreation Area 
and Southwest flanks of Mt. Tamalpais, it descends through the Valley and has been in part 
redirected and channelized to run parallel to Shoreline Highway. The creek crosses under the 
highway just south of Tam Junction, and empties into Richardson Bay. The capacity of the lower 
creek is maintained by periodic dredging in order to prevent severe flooding.  
The integrity of this network of streams, ravines, and springs that descend abruptly from the 
upper reaches of the mountain down through the center of the City and its neighboring valleys is 
often threatened by human actions. Throughout the watershed, grading, excavation, vegetation 
removal, and replacement of natural ground surface by impervious structures and paved surfaces 
have led to flooding and erosion of channel banks. Along the creek channels, construction of 
bridges, roads, culverts, closely abutting residences, and other structures have led to disruption of 
creekside vegetation, obstruction of creek flows, erosion, and maintenance problems. Where 
portions of the creeks are exposed to close by urban development, litter is easily disposed of and 
accumulates. Public access to the creeks is virtually impossible except in upper reaches.  


Shoreline as an Open Space Amenity  
The shoreline of upper Richardson Bay, both within Mill Valley City Limits and in the Tamalpais 
Planning Area, was once an extensive marsh system. Now it consists of a series of small vestigial 
tidal marshes, varying in size and condition, and filled developed and undeveloped land. The 
early marshes of Richardson Bay - prior to about 1930 - extended into Alto, up Miller Avenue to 
La Goma, into Tamalpais and Tennessee Valleys, into the area now occupied by Strawberry 
Shopping Center, and around deSilva Island. Gradually, diking and filling have greatly reduced 
the total marsh acreage, while concomitant siltation from development in the watershed has 
moved marshlands far forward into the bay itself, substituting former open water with shallow 
mudflats and new marshes. Remains of the old marsh have been fragmented by re-routing of 
creeks entering the bay and by dredging of the harbor. The original, pre-Gold Rush shoreline is 
almost entirely obliterated.  
The result of all these modifications is an "unnatural" shoreline, in Mill Valley as well as in 
County lands. In spite of modifications, the shoreline area retains significant natural features - a 
diversity of plants associated with tidal and non-tidal salt marshes and important refuge and 
feeding areas for migrating and resident shorebirds and water  
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fowl. Typically, marsh plants are distributed according to an elevation gradient relative to tidal 
submergence. The lowest emergent plant - subject to the most frequent and prolonged 
submergence daily - is Pacific cordgrass (Spartina foliosa), which colonizes mudflats as they 
approach an elevation permitting daily tidal exposure. Cordgrass is known for it high productivity 
as a food source in detrital form to a chain or organisms extending into the bay (estuary) and 
beyond. In Mill Valley, cordgrass is represented in the marshes adjacent to the Redwood 
Highway Frontage Road at Hamilton Drive (near Goodman's) and in the small channels in the 
upper tip of Richardson Bay, near the P.G.& E. substation on Roque Moraes. Narrow bands grow 
on the banks of the harbor.  
In the County portions of Upper Richardson Bay, the Tamalpais Preserve (Bothin Marsh) area 
near Tam Junction has extensive colonies of cordgrass that have developed over the past two 
decades following removal of tidegates and resumption of tidal action. Coyote Creek banks also 
support bands of cordgrass, although these are periodically removed (every six to eight years) 
during dredging for flood control. Cordgrass has also re-established in the large marsh opposite 
the playing fields of Tamalpais High School, as a result of breaching of the levee and resumption 
of tidal action. This latter area is in both City and County.  
Middle levels of the salt marsh are dominated by pickleweed but also support a diversity of plants 
adapted to less frequent tidal submergence than cordgrass. Pickleweed also contributes food in 
detrital form to the animal life of the estuary. This is the most extensive plant association in the 
marshes and is well represented in several marshes on city-owned lands west of the harbor, on 
both sides of Corte Madera Del Presidio Creek. In a small marsh adjoining Middle School, 
pickleweed occupies most of the area. Pickleweed also occupies much of the marsh opposite 
Tamalpais High School playing field (in both City and County) and occurs at medium elevations 
at the mouth of Coyote Creek in the Tamalpais Preserve (Bothin Marsh) area, as well as along the 
Manzanita and Shoreline Center areas, south of Richardson Bay Bridge.  
Upper margins of the marsh, infrequently inundated by high tide but subject to high levels of soil 
salinity, are occupied by salt grass and several associates. Marshes in both Mill Valley and the 
County include limited amounts of this association around the upper periphery of pickleweed 
marshes. These marshes are also the habitat for Salt Marsh Bird's Beak (Cordylanthus maritimus), 
an endangered plant.  
Only a few small areas of non-tidal, seasonal marsh remain in the shorelands of either City or 
County around upper Richardson Bay. On both sides of the realigned Coyote Creek, vestigial 
marshes remain, wetted only by extreme high tides. In their present condition, these areas offer 
useful habitat in the fall and winter, following the onset of the rainy season. They could also be 
restored to more complete tidal action.  
The large, formerly diked seasonal marsh opposite Tamalpais High School playing field 
demonstrates how readily tidal action can restore a viable marsh. After the levee was breached, 
patches of pickleweed began to spread, and cordgrass re-established in drainage channels. Salt 
grass, brass-buttons, and salt-bush, aggressive colonizers of disturbed marshes, also have become 
established. The diversity of bird species using the area has also increased since tidal restoration.  
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The lands previously filled for use as the Bayfront Park offer shoreline open space opportunities. 
In those portions of the area that are not landscaped, vegetation consists predominantly of 
opportunistic grasses, annuals, and woody plant species such as toyon and coyote brush. In the 
absence of further landscaping, natural succession to a coastal scrub community would probably 
occur. These portions of the "park" are at present used for passive recreation.  


 The preceding description of the open space character of Mill Valley provides a general overview 
of the community's natural resources. The City has successfully protected a number of large 
parcels of land that were identified in the 1989 Open Space Element. Although much of the open 
space "backdrop" for Mill Valley is under permanent public protection, a number of undeveloped 
parcels of land that are environmentally sensitive because of their slopes, proximity to existing 
open space, creeks or trails, remain in private ownership. Several of these sites were identified as 
priority for protection by a Site Priority Committee in January of 2002. These are discussed 
below and depicted on Figure 2J. 
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2.8.2 Intent, Policies and Implementation Programs  


Intent  
It is the intent of these policies and programs to maintain and restore the natural resources--native 
vegetation and wildlife habitats--that exist within the developed portions of Mill Valley, and to 
protect and manage undeveloped areas with open space and conservation values. Available means 
of protection include acquisition in fee, limited acquisition (such as access easements or 
development rights), dedication in conjunction with development, or appropriate regulatory 
methods. Issues related to the management of the open space areas include techniques for 
vegetation management, appropriate access, and public education in support of natural resource 
protection.  
These policies and programs are based on the recognition that the values of open space are 
numerous: protection of unique or valuable resources, such as habitats of endangered species, 
productive wetlands, or heritage trees; preservation of visual and scenic qualities; provision of 
passive recreation and public access, for example, to contiguous open space lands; visual 
separation of communities or neighborhoods; protection of stream corridors and other watershed 
functions; and prevention of inappropriate or potentially hazardous development, as with lands 
subject to slope failure or high fire potential. The specific values vary from one open space area 
to another.  
While all open space lands are recognized as having general value to the community, their 
significance (and, thus, their priority for protection) varies depending on their  
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specific qualities and the threat of loss through development. For example, some lands have 
regional as well as citywide significance, some have more local community significance, and 
some are primarily significant to immediate neighborhoods. Some lands are protected from 
development through existing regulatory means (e.g. wetlands), and some present access 
problems or other major constraints to development which minimizes the immediate threat of 
loss.  
It is the intent of these policies and programs, then, to provide guidance for the continuing 
management and restoration of existing and acquired natural resources and open space lands 
within the community, and to focus on the long-term protection of remaining undeveloped lands 
that are candidates for some form of acquisition, dedication or regulation as open space. These 
policies are specifically intended to accomplish the following:  


• To protect, where possible within the urbanized community of Mill Valley, the 
populations, stands (groves), and heritage specimens of native species. These 
species include coast live oak, redwood, and madrone, and the habitats for 
common and familiar wildlife that they support.  


• To protect and restore the waters, marshlands and adjacent shoreline habitats of upper 
Richardson Bay. These constitute some of the most significant biotic and wildlife 
habitat resources of the area; they serve as major visual, recreational and 
educational resources and form a natural link to the Richardson Bay and San 
Francisco Bay ecosystem.  


• To protect and restore the stream corridors and drainage network of the Mill Valley 
watershed, from their origins along the ridgelines, to the principal points of 
discharge in upper Richardson Bay.  


• To create and enhance opportunities for enjoyment of scenic vistas of natural areas, 
including the Bay, Mt. Tamalpais, and riparian corridors.  


• To maintain a diversity of vegetation types and wildlife habitats on the remaining open 
space lands, including keeping those grasslands free of brush encroachment, and 
protecting woodlands and chaparral.  


• To minimize the hazards of natural and induced events, such as landslides and floods, 
by regulating development consistent with sound natural resource management 
and conservation policies.  


• To accomplish these objectives and protect through acquisition in fee, or other means, 
the remaining undeveloped lands in accordance with their development potential 
and open space significance.  


• Consistent with these objectives, to discourage intrusive or damaging access into 
sensitive habitats and, conversely, encourage appropriate  
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access into open space lands and along the creeks, particularly within the downtown 


area.  
• To recognize or create awareness of the value of the riparian resources in the 


community, and to protect and enhance these resources wherever possible. 
Riparian corridors should be better integrated into the community fabric, and 
where possible, sections of the stream channels now channeled through culverts 
should be reopened and restored to their natural conditions.  


 
Policy OS-1: The City shall encourage proper management for the long-term protection and 
diversity of native vegetation and habitats, throughout the developed portions of the 
community as well as the undeveloped open space lands.  
Program OS-1-1: The City shall identify and map native plant species, populations, stands or 


occurrences that are determined to be of heritage, landmark or wildlife special habitat 
value, or other amenity to the community.  


Time Frame: As funding is available.  
Program OS-1-2: The City shall develop guidelines for long-term management of species, 


vegetation types, and habitats identified as having special value to the community. 
The City shall determine whether these guidelines should be advisory or mandatory to 
residents on private lands that contain valuable resources and on publicly owned or 
otherwise unencumbered open space lands.  


Time Frame: Following completion of Program OS-1-1.  
Program OS-1-3: The City shall prepare a map of the riparian zones throughout the community.  
Time Frame: As funding is available and as opportunities arise when development proposals are 


reviewed by the City.  
Program OS-1-4: The City shall prepare a Master Plan for the riparian areas of the City. This 


Master Plan should include a conveyance capacity analysis and management 
guidelines for maintaining and enhancing the riparian zone. Priority for riparian area 
restoration shall be given to the stream area between the upper ends of Old Mill Park, 
and Blithedale Park extending to the southern end of the area occupied by the existing 
lumber yard at the Millwood/Miller Avenue intersection. The conveyance capacity 
analysis will allow the City to determine the preferred stream bank protection 
techniques. The management guidelines should include provisions for litter removal in 
the riparian zone with yearly inspection schedules and fines imposed for the cost of 
removal by the City. The Riparian Zone Master Plan should also include public access 
and park development opportunities.  


Time Frame: As funding is available.  
109 
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Policy OS-2: All creeks shall be maintained in as natural condition as possible and currently 
degraded sections of the community's shall be restored or enhanced as opportunities arise.  
Program OS-2-1: The City shall require environmental review and a permit for all stream bed or 


stream bank modifications and shall require revisions to the applications, and 
mitigation measures, to comply with the Flood Plain Management Ordinance, the 
Riparian Zone Master Plan, and the Environmental Review completed on the project.  


Time Frame: As development proposals or applications for stream bed or stream bank 
modifications are reviewed by the City.  


Program OS-2-2: The City shall identify and map degraded or damaged reaches of streams and 
target them for restoration or stabilization in conjunction with permits for new 
construction or alterations.  


Time Frame: As funding is available.  
Program OS-2-3: The Planning Department and the Department of Public Works shall be 


responsible for preparing a Watershed Management Plan for the City. This Watershed 
Management Plan should include programs for erosion control.  


Time Frame: As funding is available.  
Policy OS-3: In view of the acknowledged regional values of the waters, marshes, and 
shoreline areas of Upper Richardson Bay, the City shall protect, and where appropriate, 
enhance the biological productivity and habitat of water-related vegetation and wildlife, 
endangered or otherwise distinctive or unique species, as well as the aesthetic amenities of 
the bayfront.  
Program OS-3-1: The Parks and Recreation Department shall be responsible for preparing a 


marsh and wetland restoration plan for shoreline areas adjacent to Richardson Bay.  
Time Frame: As funding is available.  
Program OS-3-2: The City shall limit intrusive access with buffers, fences, or appropriate 


signage along salt marsh edges. The City shall also encourage access to less-sensitive 
marsh areas.  


Time Frame: As projects are reviewed and/or funding is available.  
Program OS-3-4: The City shall undertake OA (Open Area) zoning of the following privately-


owned wetland areas which are also precluded from development under State and 
Federal regulations.  
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• An area approximating the tidal portion of the 7.4 acre Goodman's Marsh property 


(30-260-35)  
• The entire 3.6 acre Mulligan property located at the upper end of Richardson Bay 


(30-250-05)  
 
Time Frame: Within nine months of Plan adoption.  
Program OS-3-5: Restoration of seasonal wetlands (generally low-lying former tidelands that do 


not now receive tidal action) will only be permitted after careful assessment of 
existing wetland functions and values, and comparison with potential benefits or 
detriments of the "restored" wetland. Seasonal wetlands generally provide substantial 
habitat values in their existing condition.  


Time Frame: On-going during the life of the Plan.  
Program OS-3-6: Undeveloped bayfront upland areas adjacent to wetlands or mudflats will be 


protected by the City as refuge from high tides for shorebirds and other wildlife. Such 
refuge areas are integral to the bayfront habitat complex and are scarce in the 
urbanized Mill Valley waterfront.  


Time Frame: On-going during the life of the Plan.  
Program OS-3-7: Because of the importance of upland transition habitat as part of the bayfront 


habitat complex, the City will require buffers (generally of a width of 100 feet) 
including some upland surrounding the wetland habitat complex and separating 
habitats from adjacent human use areas.  


Time Frame: On-going during the life of the Plan.  
Program OS-3-8: The City will require environmental assessments and careful project review 


procedures for projects proposed to be located adjacent to wetlands, such as is 
recommended for development next to stream banks.  


Time Frame: As plans are reviewed during the life of the Plan.  
Policy OS-4: Through a variety of mechanisms (public acquisition, dedication, or open 
space easements) the City will attempt to ensure the long term protection of all or portions 
of the vacant parcels identified by the Site Priority Committee in January of 2002, 
(discussed above and depicted in Figure 2J), as well as any other vacant sites in the City 
that would further the intent of this Open Space chapter.  
Time Frame: Ongoing during the life of the Plan.  


Program OS-4-1: Cascade Canyon. The current RS 10A (single-family residential, one home 
per 10 acres) zoning should be retained on the large parcels on the steep north and south 
facing slopes at the end of Cascade Canyon. Description of Geologic Formations  
Franciscan Melange  
The Cretaceous-Jurassic (100-130 million years old) Franciscan Formation is the predominant 
bedrock of the Coast Ranges. Throughout much of Marin County, the Franciscan rocks constitute 
a chaotic assemblage of intact rock masses of various sizes embedded in a matrix of intensely 
sheared and crushed rock material. This chaotic assemblage, termed "melange," is the rock type 
which underlies the hills around Mill Valley and the Tamalpais Planning Area.  
The melange terrain in Mill Valley and the Tamalpais Planning Area is characterized by scattered 
outcrops of coherent, resistant rock which stand out on otherwise smooth or gently hummocky 
slopes. The resistant rock masses are chiefly serpentine, sandstone, chert, volcanic rocks, and 
metamorphic rocks. The fine-grained melange matrix comprises intensely sheared and crushed 
material from these rocks, particularly shale.  
Bay Mud  
The mud flats bordering San Francisco and Richardson Bays are underlain by irregular thickness 
of soft bay and marsh deposits including mud, organic debris, silt, peat and sand. For this report, 
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these materials are collectively termed "Bay Mud." This mud is an unconsolidated material that is 
both highly compressible and subject to lateral flow when loads are placed on it. It therefore tends 
to be unstable, both under the static load of fills placed on it and under the complex dynamic 
loads of earthquakes.  


Topography  
Mill Valley and the Tamalpais Planning Area are bordered to the north, east, and south by steep 
hills and ridges that are part of an ancient, sharply dissected highland. Creeks which originate on 
the flanks of Mount Tamalpais descend through the area and drain into Richardson Bay.  
Much of the planning area is characterized by steep topography with slopes of 50% or greater. 
The low-lying flat lands at the tip of Richardson Bay consist of artificial fill underlain by Bay 
Mud. As sea level rose over the last 10,000 years, mud from San Francisco Bay filled in the 
flooded valleys. In many areas, the mud has since crusted over by geologic induration, and is 
broadly covered with artificial fill.  


Slope Instability  
Landsliding  
Landslides constitute the principal geologic hazard in the hills around Mill Valley and in the 
Tamalpais Planning Area. Almost without exception, the upland areas around the communities 
are either unstable or moderately unstable. The primary conditions responsible for landslides in 
the area are: (1) steep slopes; (2) periods of prolonged  
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rainfall; (3) seismic activity; (4) slopes underlain by weak rocks; and (5) colluvium-filled swales. 
With urban development, landslides have become a common phenomenon in Mill Valley and the 
Tamalpais Planning Area. Many hillsides in the region are very fragile in their natural state and 
even minor changes in the shape and protective cover of the land surface increase the potential for 
landslides.  
A qualitative assessment of slope instability is mapped on Figure 5A. This mapping is based 
upon geologic interpretation of the relative stability of slopes based on steepness and estimated 
shear strengths of underlying rock and soil. Steep hillsides underlain by clay-rich soil of the 
Franciscan Formation are especially susceptible to landsliding. These soils expand when wet and 
shrink when dry, a process which aggravates downslope soil creep and potential for rapid 
landslidings (debris flows).  
In 1979, the U.S. Geological Society (USGS) conducted a study of the areas of Marin County 
most susceptible to landslides. A simplified version of their findings in the Mill Valley/Tamalpais 
Planning Area is given in Figure 5A, in which unstable and moderately unstable hilly areas 
underlain by Franciscan melange are delineated. The unstable areas are those slopes which 
contain or are immediately adjacent to landslide deposits. The moderately unstable areas are 
slopes with grades exceeding 15 percent that are underlain by bedrock units susceptible to 
landsliding, but not presently containing landslide deposits.  
Even though almost all of the hillside areas are classified as unstable or moderately unstable, this 
does not mean that they cannot be developed. It means, however, that it is important that hillside 
sites proposed for development be investigated by an engineering geologist on a case by case 
basis.  
Further distinctions can be made between different kinds of landslides. Ellen, et. al. (1982) 
identified and mapped areas prone to rapid and slow landslides throughout the planning area. 
Rapid flows, which include debris flows and debris avalanches, involve the sudden failure of 
steep slopes and the rapid downslope movement of material. They threaten life, as well as 
property, not only on steep slopes but also in possible impact areas downslope. Rates of 
movement of rapid flows typically range from walking speed to avalanche speed.  
Slow slides, or earth flows, involve the slow downslope movement of material. Such slides rarely 
threaten life directly; damage takes the form of gradual distortion, sometimes lending to rupture 
of foundations, embankments or buried utilities.  
Most landslide damage in Marin County has occurred within pre-existing landslide deposits. 
Ancient landslides reactivated as a result of seismic activity, abnormally prolonged or intense 
rainfall, or human interference such as grading, construction or lawn watering, or a combination 
of these factors have been the most common cause of landslide damage. Slopes which are free of 
landslide deposits are likely to remain so in the future, unless destabilized by road cuts, site 
grading or excess watering.  
Erosion  
The potential for soil erosion is greatest where slopes are underlain by predominantly sandy and 
silty soils. Most of the soils within the Mill Valley/Tamalpais Planning Area  
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are clay and are therefore not resistant to erosion. In contrast, the Franciscan rock assemblages 
near ground surface are resistant to erosion. Regardless of rock or soil type, this potential is 
increased where slopes are exposed by excavation, where the natural protective vegetation has 
been removed, where surface runoff is concentrated, or where drainage is inadequate.  
Steep Topography  
For the most part, the steep hills in the planning area are underlain by soil and rock which, if 
properly excavated, can safely support building foundations. However, some of these areas are 
unsuitable for development because construction and maintenance of safe access is difficult or is 
infeasible for safety, visual, and economic reasons. In many cases, excessive grading would be 
necessary to provide accessible roads which are properly designed and constructed across 
unstable slopes.  


 In addition, access roads to many of the steeper parts of the planning area would require cul-de-
sacs at least 1,000 feet long. Based on past experience in Mill Valley and the Tamalpais Planning 
Area, such roads are especially susceptible to landsliding and closure to traffic 


 for extended periods. The fact that many of these steep areas are also particularly vulnerable to 
fires compounds the threat to public safety, should access be blocked in any way.  
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1-5 202 - The City shall utilize the geotechnical guidelines contained in the Plan in reviewing 
proposals for new development. (Program PH-1-1)  


 6.5.6 Water Resources  


 TAMALPAIS PLANNING AREA AND MILL VALLEY  


 Impact  
- Construction of residences on previously undeveloped upper hillside areas may alter patterns of 


intermittent drainages.  
- Any construction of roads and residences on undeveloped lands may increase surface runoff by 


increasing the amount of impervious surface.  
- Temporary surface water turbidity could result from storm runoff from construction sites.  
- Any development on or near the shoreline of Richardson Bay or within the Coyote Creek flood 


zone could expose people or property to flooding. Additionally, any changes in the rate of 
runoff induced by development in upper watersheds could contribute to flood hazards in 
developed areas at lower elevations.  


 Mitigation  


 TAMALPAIS PLANNING AREA  
- The County shall regulate new or altered development and vegetation removal to ensure that site 


preparation and construction do not cause or contribute to erosion or slope failure, with 
resulting loss of life or property, loss of soils, sedimentation in streams, damage to 
downslope properties, downstream flooding, or siltation of wetlands. (Policy OS-3)  


- The County shall identify (and map) degraded or damaged reaches of streams and target them 
for restoration or stabilization, as possible in conjunction with permits for new 
construction or alterations. (Program OS-3-2)  


- The County shall seek to limit the cumulative downstream erosion and flooding impacts of new 
development in the Tamalpais Planning Area. (Policy PS-5)  


 Mill Valley  
- The City shall strive to ensure that grading, site improvements and structures minimize 


geotechnical, seismic and flood hazards to people and property. (Policy PH-1)  
- Within the flood plain zone as identified by the U.S. Army Corps of Engineers for the Federal 


Flood Insurance Program, the elevation of the finished floor level  
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of any new structure intended for human occupancy shall be designed to maintain an elevation of 
at least eight feet above mean sea level, taking into consideration subsidence. (Program 
PH-1-1, Guideline 11)  


- New roads and structures constructed within the Flood Insurance Program flood plain should 
minimize any reduction in the surface area of the flood plain. This objective can be 
achieved by building structures on piles, or limiting landfill to only the area occupied by 
the structure and by allowing for the flow of flood water across roads which would 
otherwise serve as a dam, blocking water from flowing across areas which now serve as a 
portion of the flood water overflow area. (Program PH-1-1, Guideline 12)  


- The City shall require environmental review and a permit for all stream bed or stream bank 
modifications, and shall require revisions to the applications and mitigation measures, to 
comply with the Flood Plain Management Ordinance, the Riparian Zone Master Plan, and 
the environmental review completed on the project. (Program OS-2-1)  


- As funding is available, the City shall identify and map degraded or damaged reaches of streams 
and target them for restoration or stabilization in conjunction with permits for new 
construction or alterations. (Program OS-2-2)  


- As funding is available, the Planning Department and the Department of Public Works shall be 
responsible for preparing a Watershed Management Plan for the City. This Watershed 
Management Plan should include programs for erosion control. (Program OS-2-3)  


 6.5.7 Plant and Animal Life  


 TAMALPAIS PLANNING AREA AND MILL VALLEY  


 Impact  
- Any construction of roads and residences on undeveloped lands may add exotic landscaping 


plants or reduce the number of existing native and non-native plant species.  
- Flooding and erosion of channel banks due to development could disrupt creekside vegetation.  
- The proposed areas of new development support common and diverse animal species whose 


distributions extend beyond the local project area populations. Although some individuals 
would be lost and their habitats destroyed, the overall diversity of species and numbers of 
any species would not be affected.  


- As new residential development is occupied, domestic animals may be introduced into the 
immediate area and cause native animal species to relocate.  


- Development along the Bayfront could disturb valuable wetland habitat.  
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 Mitigation  


 TAMALPAIS PLANNING AREA  
- The Plan focuses on the long-term protection (acquisition, dedication or regulation) of 


remaining undeveloped lands that serve as a buffer between urban development and 
wetlands habitat. The County shall make a comprehensive effort to maintain and enhance 
long-term visual and physical access to Bothin Marsh in order to protect the water-related 
habitat or area. (Policy OS-1)  


- The County shall establish a permanent public marshside park adjacent to Bothin Marsh. 
(Program 0S-1-1) The County shall limit intrusive access along salt marsh edges ... and 
encourage public access to less sensitive marsh areas. (Program OS-1-2)  


- The County shall implement existing Countywide Plan policies for establishing stream setbacks 
to protect stream corridors and banks from loss of riparian vegetation and erosion. 
(Program 0S-3-1)  


- On a project-by-project basis, individual parcels proposed for development should be surveyed 
to determine whether any endangered species of plants or animals inhabit the site.  


     pMILL VALLEY  
- The City shall encourage proper management for the long-term protection and diversity of 


native vegetation and habitats, throughout the developed portions of the community as 
well as the undeveloped open space lands. (Policy OS-1)  


- As funding is available, the City shall identify and map native plant species, populations, stands 
or occurrences that are determined to be of heritage, landmark or wildlife special habitat 
value, or other amenity to the community. (Program OS-1-1)  


- As funding is available, the City shall develop guidelines for long-term management of species, 
vegetation types, and habitats identified as having special value to the community. The 
City shall determine whether these guidelines should be advisory or mandatory to 
residents on private lands that contain valuable resources and on publicly owned or 
otherwise unencumbered open space lands. (Program OS-1-2)  


- As funding is available, the City shall prepare a map of the riparian zones throughout the 
community. The extent of this zone shall be a minimum of 50 feet in each direction from 
the centerline of the creeks or streams in the developed areas (Catalpa, Sycamore and 
Cascade) and 100 feet in the undeveloped areas. (Program OS-1-3)  


- As funding is available, the City shall prepare a Master Plan for the riparian areas of the City. 
This Master Plan should include a conveyance capacity analysis and management guidelines for 
maintaining and enhancing the riparian zone. Priority for riparian area restoration shall be given 
to the stream area between the upper ends of Old Mill Park, and Blithedale Park extending to the 
southern end of the area occupied by the existing lumber yard at the Millwood/Miller Avenue 
intersection. The conveyance capacity analysis will allow the City to determine the preferred 
stream bank protection techniques. The management guidelines should include provisions for 
litter removal in the riparian zone with yearly inspection schedules and fines imposed for the cost 
of removal by the City. The Riparian Zone Master Plan should also include public access and 
park development opportunities.  
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MARIN COUNTY BOARD OF SUPERVISORS 


ORDINANCE NO. 2008-____ _ 
AN INTERIM ORDINANCE OF THE BOARD OF 
SUPERVISORS OF THE COUNTY OF MARIN 


TEMPORARILY PROHIBITING THE ISSUANCE OF 
BUILDING PERMITS ON CERTAIN PARCELS 


CONTAINING STREAM CONSERVATION AREAS 
WITHIN THE SAN GERONIMO WATERSHED AREA 


* * * * * * * * * * * * * * * * * * * * * * * * 
SECTION 1. FINDINGS 
WHEREAS, the Board of Supervisors does hereby find and declare the following: 
I.  The National Marine Fisheries Service has identified six Central California 
Coastal Counties, including Marin, as supporting Coho salmon and steel head 
trout populations. Under the Federal Endangered Species Act, Coho salmon 
were listed as endangered in 2005, and steelhead trout were listed as threatened 
in 1997. 
 
II.   There has been a forty-nine percent (49%) reduction in salmonid habitat in the 
greater Lagunitas watershed due to urbanization and dam construction, thus 
highlighting the importance of enhancing habitat in the San Geronimo Creek 
watershed as it is an undammed tributary to Lagunitas Creek. 
 
III.  The numbers of spawning salmon observed during 2007-08 surveys were at their 
lowest levels in twelve years of measurement. Based on data collected over the 
past twelve years, Coho populations in the Lagunitas watershed, which includes 
the important area of the San Geronimo Watershed, are at 10% of their historic 
levels. 
  
IV.  The California Department of Fish and Game released "A Recovery Strategy for 
California Coho Salmon" in February 2004, and in June 2007 the National Marine 
Fisheries Services released a draft recovery plan for Coho salmon and steelhead 
entitled, "A Framework for Assessing the Viability of Threatened and Endangered 
Salmon and Steelhead in the North-Central California Coast Recovery Domain." 
Further, a joint study was undertaken by these central California counties and a 
report issued, entitled "Effects of County Land Use Policies and Management 
Practices on Anadromous Salmonids and Their Habitats" dated January, 2001. 
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V.  The State and Federal recovery plans highlight the importance of protecting the best 
remaining habitat and improving degraded habitat to recover Coho salmon, and activities 
associated with urbanization including stream channelization, modification of hydrologic regime, 
and degradation of water quality have severely impacted streams, particularly in the greater San 
Francisco Bay area. 
 
VI.  On March 20, 2001, the Marin County Board of Supervisors endorsed action 
items that emerged from the FishNet 4C study including identifying and mapping 
anadromous fish streams and tributaries throughout the county. After the 
mapping of the anadromous fish streams and tributaries was completed, County 
staff determined that there were numerous vacant parcels of property 
immediately adjoining these streams that were conventionally zoned. This, in 
turn, means that owners of these parcels could seek to develop these parcels 
with single-family homes and/or other structures, improvements, and/or 
landscaping without discretionary review by County permitting agencies. 
 
VII. Development along these streams may lead to increased impervious areas, 
decreased infiltration of stormwater, and decreased groundwater levels, having a 
detrimental effect on the fish population. Similarly, unconstrained removal of 
riparian vegetation can lead to: a) the loss of important filters for trapping 
sediment, nutrients and some heavy metals, b) increased stream temperatures 
and c) loss of woody debris for in-stream habitat. Development next to a creek 
can result in oil, grease, soap, pesticides, fertilizers and other household 
hazardous waste entering the stream causing a degradation of the habitat for the 
Coho and steel head populations. 
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VIII.  These creeks are dynamic and can change location and shift or move over time, sometimes 
quickly. Therefore, when the creeks inevitably move, the structures and other improvements may 
be imperiled, leading to requests by property owners to armor the creek bank, and further 
removal of important riparian vegetation. 
 
IX.  It is urgent and necessary to perform the needed and planned studies to develop appropriate 
parameters of any future development before such development is allowed to occur so that 
appropriate protection of the habitat and environment based upon the particular stream 
geomorphology applicable to the area can determine where the development may occur with the 
least impact upon the fish populations. 
 
X.  The adoption of an interim ordinance prohibiting, with certain limited exceptions, the issuance 
of building permits in Stream Conservation Areas in the San Geronimo Creek watershed for a 
limited term as permitted under law, up to a maximum of two years, while the County carries out 
the studies to develop a plan designed to support the restoration of natural, biological, and 
hydrological functions in the watershed, is necessary to protect the public health, safety and 
welfare by ensuring that none of these properties are developed in a way that 
may imperil the fish habitat. 
 
XI.  In view of the precipitous drop in the level of spawning populations as evidenced by the most 
recent surveys, it is imperative to take this action in an urgency manner in order to protect the 
public health, safety and welfare by protecting the remaining important habitat of the endangered 
populations as described above, which populations are also important to the wellbeing of the 
human populations in the area. 
 
XII. Further, municipal, residential, commercial and industrial development has thepotential to 
degrade habitat and injure or kill salmon or steel head in a variety of ways. 
 
XIII. In order to further protect the health, safety and welfare of the community, it is critical to 
protect appropriate riparian buffer zones and the threatened species 
and their habitat, all of which considerations make it imperative to impose a 
moratorium on development in these critical areas pending the results and 
recommendations of the study described above. 
 
XlV.. There is a current and immediate threat to the public health, safety, or welfare which 
requires adoption of this ordinance, because the approval of building permits in this area, in 
contradiction of this ordinance, would result in a threat to the public health, safety, or welfare. 
 
  


SECTION 2. AREA SUBJECT TO INTERIM ORDINANCE 
All portions of parcels which are within Stream Conservation Areas within the San Geronimo 
Watershed as depicted on the map which is attached hereto and made part hereof are subject to 
this interim ordinance. Stream Conservation Area means those areas defined as Stream 
Conservation Areas by the 2007 Countywide Plan. Where there is uncertainty regarding the 
extent of a Stream Conservation Area in connection with an application, the applicability of this 
interim ordinance will be determined by the County on the basis of site-specific information and 
other relevant information the County may receive. 
 


SECTION 3. DEVELOPMENT RESTRICTIONS 
No Building Permit shall be issued for any new development within the area defined in Section 2 
of this interim ordinance if such permit would authorize any increase in the construction footprint 
within a Stream Conservation Area or constitute more than 500 square feet of new development 
within a Stream Conservation Area except for replacement or repair work directly related to a 
disaster or emergency declared by the Board of Supervisors. 
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This restriction shall apply to any application submitted to the County after January 1 , 2008 and 
to the following pending applications with these Assessor Parcel Numbers ("APN"): APN172-350-
35, APN 172-372-23, APN 172-151-39 and APN 169-191-09, because the applications for 
development on these properties may have substantial potential for causing impacts within the 
Stream Conservations Areas. 
  


SECTION 4. ADOPTION OF INTERIM ORDINANCE 
NOW, THEREFORE, the Board of Supervisors does hereby ordain the following: 
I. Adoption. The Board of Supervisors hereby adopts this ordinance as an interim 
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urgency measure for the Area based on the findings in Section 1 and subject to 
the provisions of Sections 2 through 3 of this ordinance. 
 
II. Effective Date and Publication. This ordinance is declared to be an urgency 
measure and shall be in full force and effect immediately upon its adoption. New 
development in the San Geronimo Watershed which would increase the 
construction footprint within a Stream Conservation Area or add more than 500 
square feet of new development within a Stream Conservation Area, contrary to 
the provisions of this ordinance, is deemed to be a current and immediate threat 
to the public health, safety, and welfare for the reasons set forth in Section 1 of 
this ordinance. The immediate effective date of this ordinance is, therefore, 
necessary to protect the public health, safety, and welfare. This ordinance shall 
be published once with the names of the Supervisors voting for and against the 
same, in the Marin Independent Journal, a newspaper of general circulation 
published in the County of Marin. 
 
III. Expiration Date. This ordinance shall be in full force and effect for a period of 45 days from the 
date of its adoption. This 45-day period may be extended by the 
Board of Supervisors in accordance with the provisions of California Government 
Code § 65858 
 
IV. Validity. If any section, subsection, sentence, clause or phrase of this ordinance is for any 
reason held by a court of competent jurisdiction to be invalid, such decision shall not affect the 
validity of the remaining portions of this ordinance.  
The Board of Supervisors hereby declares that it would have adopted this 
ordinance and each section, subsection, sentence, clause and phrase thereof, 
irrespective of the fact that anyone or more section, subsection, sentence, 
clause, or phrase be declared invalid. 
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SECTION 5. VOTE 


PASSED AND ADOPTED by at least a four-fifths vote at a regular meeting of the Board 
of Supervisors of the County of Marin, held on the 12th day of February, 2008, by the 
following vote: 
AYES: 
NOES: 
ABSENT: 
ATTEST 
Clerk of the Board of Supervisors 
Charles McGlashan, President 
Marin County Board of Supervisors 
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TITLE 12 


TREES, WEEDS AND VEGETATION 
Chapters:  
12.04 Trees and Vegetation  
12.08 Weed and Rubbish Abatement  
12.10 Exemption from California Solar Shade Control Act  
Chapter 12.04  
Trees and Vegetation  
Sections:  
12.04.005 Purpose and Intent.  
12.04.010 Declaration of policy.  
12.04.020 Definitions.  
12.04.030 Enforcement.  
12.04.040 Planting, care and removal of public trees and shrubs.  
12.04.050 General tree and shrub regulations.  
12.04.060 Abatement.  
12.04.070 Penalties.  
12.04.005. Purpose and Intent. Mill Valley, lying at the base of Mt. Tamalpais, derives much of its 
character and beauty from its large majestic trees and natural setting. The preservation of these 
trees enhances Mill Valley’s natural scenic beauty and creates the identity and quality of the 
community. Therefore it is necessary to enact regulations controlling removal and preservation of 
trees within the City. (Ord. 1186, Sec. 1, March 3, 2003.)  
12.04.010 Declaration of policy. It is hereby declared to be the policy of the City of Mill Valley to 
regulate and control the planting, transplanting, removal, maintenance and protection of trees and 
shrubs in the City in order to eliminate and guard against dangerous conditions which may result 
in property damage or injury to persons using streets, alleys, sidewalks, or any other property of 
the City of Mill Valley; to promote and enhance the visual appearance and beauty of the City; to 
prevent damage to any sewer or water main, street, sidewalk, or other property; to protect trees 
and shrubs located in public areas from undesirable or unsafe planting, removal, treatment, and 
maintenance practices; and to guard against spread of disease or pests within the City. (Ord. 
999, Sec. 3, November 15, 1982; Ord. 1186, Sec. 1, March 3, 2003.)  
12.04.020 Definitions. Whenever the following words or terms appear in this Chapter they shall 
be construed to have the following meanings:  
A. Person. The word "person" shall mean person, firm, association, or corporation.  
B. Public trees and shrubs. The words "public trees and shrubs," shall mean all trees or shrubs 
located or to be planted on any park, playground, or other property owned or controlled by the 
City, or upon any public street, parkway, alley, sidewalk, or highway within the public right-of-way.  
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C. Definition of Tree Committee. The committee shall consist of the Parks Superintendent, one 
staff member from the City Planning Department and one representative from the Parks and 
Recreation Commission. (Ord. 1186, Sec. 1, March 3, 2003.)  


12.04.030 Enforcement. The departments and divisions responsible for the enforcement of this 
Chapter shall be:  
A. Parks and Recreation Department. The Parks and Recreation Department shall be responsible 
for studying the tree planting and replacement program, together with the proper care and 
treatment of shrubs and trees; recommending the removal of undesirable trees and shrubs and 
their replacement with more desirable types; encouraging property owners in the program of 
proper planting and care of trees and shrubs in such a way as to beautify the City; and 
investigating applications for trimming or removal of trees to ascertain if they should be granted, 
and to make recommendations thereon.  


B. Park Maintenance Division. The Park Maintenance Division shall be responsible for all work 
pertaining to public trees and shrubs. The Parks Superintendent shall direct, regulate and control 
the planting, care, and removal of all public trees and shrubs within the City and shall cause the 
provisions of this Chapter to be enforced. In cases of obvious emergency, the Parks 
Superintendent shall proceed with proper steps to alleviate the situation, particularly if danger to 
persons or property exists, and shall report such activities to the Director of Parks and 
Recreation. The Parks Superintendent shall supervise and direct all work pertaining to public 
trees and shrubs whether the work is done by City employees or private businesses hired for this 
work. (Ord. 570, Sec. 1, November 15, 1982; Ord. 1186, Sec. 1, March 3, 2003.)  


12.04.040 Planting, care and removal of public trees and shrubs.  
A. Permit Required. No person, except City employees working under supervision of the Parks 
Superintendent and in accordance with this Chapter, shall plant, remove, replace, trim, brace, or 
in any manner alter or destroy public trees and shrubs without first obtaining a permit as 
hereinafter set forth. Provided, however, that public utility companies rendering service within the 
City of Mill Valley shall be authorized in cases of immediate emergency to cut, remove, or trim 
any tree or shrub so far as may be necessary to protect the physical property of such public utility 
company from injury, or to prevent any disruption of service which the company provides.  


B. Permits. Any person who desires to plant, remove, replace, trim, brace, or in any manner alter 
public trees and shrubs, shall file an application for a permit with the Parks Superintendent of the 
City of Mill Valley, except for Heritage Trees, which shall be filed in accordance with Chapter 
20.67 of this Code. The application shall be accompanied by the appropriate filing fee as 
established by resolution of the City Council. All work to be done under the permit shall be done 
at the applicant’s expense. The Parks Superintendent shall be notified 48 hours in advance of 
commencement of work.  


C. Public Notice. The City shall provide public notice when considering authorization for removal 
of any public tree over 20” in diameter, measured 4’ above the ground; or for any tree that, in the 
opinion of the Parks Superintendent, may have significant value to the neighborhood and/or 
community. Such notice shall be posted on or near the tree ten (10) days prior to the ruling and 
shall be mailed to the owners of property (as identified on the latest equalized assessment roll) 
within 300 feet of the tree.  


The notice shall contain:  
1. A brief description of the tree to be removed and its location.  
2. The address where copies of the permit application are to be available for 


public review  
3. Methods of public response.  
4. Date the decision will be made and where the decision results may be 


obtained.  
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D. Standard of Issuance. The Parks Superintendent shall consider the history of the tree or types 
of trees when making a decision regarding the permit for tree removal. In the instance of the tree 
being in excess of 20 inches in diameter the decision will be made by the Tree Committee. 
Removals shall be allowed when characteristics of a tree are so undesirable that the negative 
factors clearly outweigh any positive effects to the community that would result if the tree were 
retained. The permit may contain reasonable conditions including, but not limited to, provisions 
for replacement such trees, initial maintenance of such replacement trees, protection of the 
traveling public and the road improvements, and a fee to be paid to defray the cost of any 
necessary inspections.  


E. Appeals. Decisions of the Parks Superintendent or Tree Committee regarding permits may be 
appealed to the Parks and Recreation Commission within 15 days of the decision to approve or 
deny the permit. No tree shall be removed prior to expiration of this appeal period. The appeal will 
be heard at a regularly scheduled Commission meeting. The applicant and any other interested 
parties shall have the right to attend and be heard. The appeal shall be conducted by the 
Commission, who may affirm, modify or reverse the prior action. The decision of the Parks and 
Recreation Commission shall be final. (Ord. 1186, Sec. 1, March 3, 2003).  


12.04.050 General Tree and Shrub Regulations.  


A. Injury to trees and shrubs prohibited. No person shall do, or cause to be done by others, any of 
the following acts on any public tree or shrub:  


1. Secure, fasten, or run any rope, wire, sign, unprotected electric installation or 
other device or material to, around, or through a tree or shrub.  


2. Break, injure, deface, or destroy, or permit any fire to burn where it will injure 
any tree or shrub.  


3. Permit any toxic chemical, gas, salt brine, oil, or any other injurious substance 
to be emptied on or about any tree or shrub, or emptied or spilled where it may drain or seep 
around any tree or shrub.  


4. Excavate any ditch, tunnel, or trench, or lay any drive within one-half the 
radius of the drip line of any tree or shrub.  


5. Erect, alter, repair, or raze any building or structure without placing suitable 
guards around all nearby trees or shrubs that may be injured by such operations.  


6. Knowingly permit any unprotected electric service wires to come in prolonged 
contact with any tree or shrub.  


7. Remove any guard, stake, or other device or material intended for the 
protection of a tree or shrub, or obstruct any open space about the base of the tree or shrub 
designed to permit access of air, water, or fertilizer.  
B. Trees to be kept trimmed. Trees and shrubs standing in or upon any public right-of-way 
between the lot line and the curb or edge of the improved street, and trees and shrubs standing 
upon any private property adjacent to any public street, park, parkway, playground, walkway or 
right-of-way of any kind, shall be kept trimmed by the owner, or owners, of the premises on, or in 
front of which, such trees or shrubs are standing so that the lowest branches projecting over such 
public properties provide a clearance of not less than eight (8) feet. No fee shall be required to 
obtain a permit for such trimming under Section 12.04.040.  
Mill Valley Municipal Code 12-3  
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C. Obstructions of view at intersections prohibited. No person shall maintain, plant, or permit to 
remain on any private property situated at the intersection of two or more streets or alleys or on 
any curved streets, trees, bushes, shrubs, hedges, or other growth which obstructs the view of 
the operator of any vehicle approaching an intersection or curve, to the extent that such operator 
is unable to observe other vehicles or pedestrians approaching or crossing such intersection or 
curve. At such locations lower tree branches must be kept trimmed to 8 feet for sidewalks and 12 
feet for streets. Hedges, bushes, or shrubs must be limited to 4 feet in height for a distance of 50 
feet from any intersection or curve, or for such a distance and height as determined to be 
necessary for intersection and curve visibility by the City Engineer. Any tree, bush, shrub, or 
hedge not kept trimmed in such a way that visibility is provided at curves and intersections is 
hereby declared a public nuisance.  


D. Authority over private trees, shrubs, or plantings. Whenever a tree, shrub, or planting is on 
private property, in whole or in part, and is determined to be a public nuisance, or which 
endangers life, health, or safety of the public; or which has become infested with parasites, insect 
pests, or disease which may spread to public trees, bushes or shrubs, the Parks Superintendent 
shall notify the owner or his agent in writing that the nuisance shall be abated as directed in the 
notice within the time specified. Should the owner, or his agent, refuse to comply with the notice 
within the time specified, the Parks Superintendent shall cause the nuisance to be abated in 
whatever manner is necessary, the expense thereof to be a lien against the property upon which 
the nuisance was located. (Ord. 570, Sec. 1, September 3, 1963; Ord. 1186, Sec. 1, March 3, 
2003.)  
12.04.060 Abatement. Whenever trees, bushes, or shrubs are declared a nuisance as defined in 
this Chapter, the Parks Superintendent shall cause notice to be given in writing, either by 
personal service or United States Mail, to the owner or occupant of property upon which such 
nuisance exists, of the declared nuisance, directing the owner or occupant to have the nuisance 
removed. If the owner or occupant of the premises fails to comply with the notice, the City of Mill 
Valley shall have the right to abate such nuisance and to enter upon private property when 
necessary to do so, and to take all steps required to abate said nuisance. All costs incurred by 
the City of Mill Valley to abate said nuisance shall be a charge against the person, firm, or 
corporation who caused, or who causes, such nuisance to exist, or be maintained, and the City 
shall have the right to bring a court action to collect from such person, firm or corporation all of 
the charges incurred in abating the nuisance.  
12.04.070 Penalties. Violations of this Chapter are hereby declared to constitute a public 
nuisance and shall be punishable as misdemeanors or infractions, with penalties not to exceed 
the amounts set forth in Government Code Sections 36900 and 36901, at the discretion of the 
City’s designated code enforcement official following consideration of the severity of the violation. 
Continuing violations shall constitute a separate offense for every day the violation occurs or 
continues. In addition, violators shall be liable for all costs associated with taking corrective action 
deemed reasonably necessary as the result of a violation of this Chapter, including the planting of 
replacement trees, erosion control and slope stabilization. At the City’s option, any necessary 
corrective action may be undertaken pursuant to the nuisance abatement procedures set forth in 
Chapters 8.33 and 20.66 of this Code. In addition, the City may pursue any other available legal 
or equitable remedies. (Ord. 570, Sec. 1, September 3, 1963; Ord. 1186, Sec. 1, March 3, 2003.)  
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Chapter 20.67  


Preservation of Heritage Trees and Habitat  


Sections:  


20.67.010 Declaration of policy.  


20.67.020 Definitions.  


20.67.030 Permit required.  


20.67.040 Contents of application; Fee.  


20.67.050 Public hearing notice.  


20.67.055 Approval by Director of Planning and Building.  


20.67.060 Tree removal permit for any project which also requires approval under Title 20  


(Zoning Ordinance)  


20.67.070 Tree cutting on vacant lots.  


20.67.075 Tree cutting on developed lots.  


20.67.080 Emergency tree removal.  


20.67.090 Criteria for issuance of a tree removal permit.  


20.67.100 Conditions of approval.  


20.67.110 Criteria for denial of tree removal permit.  


20.67.120 Appeals.  


20.67.130 Violations; Penalties.  


20.67.010 Declaration of policy. Within the City of Mill Valley there are certain redwood, 
oak, madrone, and other trees which have special community value and contribute greatly to the 
character and scenic beauty of the City. The uncontrolled removal or destruction of these trees 
threatens to adversely affect scenic beauty, destroy wildlife habitat, reduce privacy, and increase 
the risk of erosion, mudslides and flooding. It is in the interest of the community health, safety and 
general welfare to protect and preserve heritage trees by regulating their removal and, where 
appropriate, encouraging their replacement.  


20.67.020 Definitions. Whenever the following words and phrases appear in this chapter, they 
shall have the meanings set forth below:  


A. "Heritage tree" shall include trees of the species tanbark oak (Lithocarpus densiflorus), 
oak (Quercus Supp.), madrone (Arbutus mensiesii), and coast redwood (Sequoia sempervirens) 
which meet the following criteria :  


tanbark oak: 65 inch circumference (approximately 20 inch diameter)  


oak: 75 inch circumference (approximately 24 inch diameter)  
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madrone: 75 inch circumference (approximately 24 inch diameter)  


coast redwood: 95 inch circumference (approximately 30 inch diameter)  


All measurements are to be at "breast high" (4-1/2 feet above the ground).  


“Heritage Tree” shall also include any other tree which is so designated by resolution of 
the City Council following a noticed public hearing, because of its unusual size, age or other 
specific significance to the community.  


B. "Tree removal" shall include any one or more of the following:  


1. Complete removal of a tree.  


2. Any action foreseeable leading to the death of a tree or permanent damage to 
its   health.  


3. Removal of more than one-third of the foliage of a tree in any twelve (12) 
month   period.  


C. "Trimming" means removal of less than one-third of a tree's foliage in any one year in 
a way that will not foreseeably cause the tree's death or permanent damage to its health.  


D. "Tree Report" means a report prepared by a certified arborist selected and retained by the City 
but whose fees are paid for by the applicant for a tree removal permit.  


20.67.030 Permit required. No person may cause the removal of a heritage tree without first 
obtaining a tree removal permit from the City.  


20.67.040 Contents of application; Fee. Applications for tree removal permits shall be 
submitted to the Zoning Administrator. All applications shall indicate the location, species and 
circumference of all affected heritage trees and reasons for removal. Applications for tree removal 
permits in conjunction with construction or grading activity shall provide a site plan if deemed 
necessary by the Zoning Administrator. All such site plans shall indicate the location, species, 
and circumference of all trees located within thirty feet of proposed construction activity, including 
but not limited to all heritage trees which are proposed for removal. If the reason for tree removal 
is (a) to protect the public health or safety due to a tree's death or disease, or (b) to enhance the 
health of the subject tree or adjacent trees, the application shall be accompanied by a supporting 
report prepared by a certified arborist. Applications must be accompanied by a fee in an amount 
fixed by resolution of the City Council.  


20.67.050 Public hearing notice. The Zoning Administrator shall conduct a public hearing 
before issuing any tree removal permit for a Heritage Tree. Notice of the public hearing shall be 
given in the manner specified in Section 20.60.200 of this Code. In addition, copies of the public 
hearing notice shall be prominently displayed on all trees proposed for removal.  


20.67.055 Approval by Director of Planning and Building. The Director of Planning and 
Building may approve an application for a tree removal permit for multiple non-Heritage Trees on 
developed or vacant lots. Notice of the Director’s decision to approve a tree removal permit shall 
be mailed to property owners within 300 feet of the property ten days prior to the effective date of 
the decision. In addition, copies of the public hearing notice shall be prominently displayed on all 
trees proposed for removal.  


20.67.060 Tree removal permit for any project which also requires approval under Title 
20 (Zoning Ordinance). When a tree removal permit will be required in conjunction with any 
project for which the Zoning Ordinance requires approval by the Zoning Administrator or Planning 
Commission, (such as a negative declaration, design review, use permit or variance), the 
application for the tree removal permit shall be submitted and reviewed at the same time as the 
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related applications.  


 


20.67.070 Tree cutting on vacant lots. No tree over 12-1/2 inch circumference 
(approximately 4 inch diameter), measured at a point 4-1/2 feet above the ground, shall be cut or 
otherwise damaged or destroyed on any vacant parcel without an approved tree removal permit.  


20.67.075 Tree cutting on developed lots. Unless requested in writing by the City for 
vegetative management purposes, a tree removal permit shall be required to cut or otherwise 
damage or destroy four or more trees over 19 inch circumference (approximately 6 inch 
diameter), measured at a point 4-1/2 feet above the ground, on any developed parcel per year.  


20.67.080 Emergency tree removal. If a heritage tree poses an immediate threat to the safety of 
persons or property, the Zoning Administrator may waive the requirement for a tree removal 
permit. Supervisory personnel for Pacific Gas and Electric, Pacific Bell, and the Marin Municipal 
Water District may conduct emergency tree removal without a tree removal permit. The removal 
of a heritage tree under emergency conditions by such supervisory personnel shall be reported to 
the Mill Valley Planning Department on the first business day following the emergency tree 
removal.  


20.67.090 Criteria for issuance of a tree removal permit. A permit may be granted upon a finding 
that the “tree removal” is necessary to accomplish any one or more of the following objectives:  


A. To protect the public health and safety by reducing or eliminating fire danger and other 
potential hazards to persons or property.  


B. To prevent obstruction or interference with public utility facilities, sanitary sewer 
facilities, storm drains, or water supply facilities, or watercourses.  


C. To ensure reasonable preservation of views and sunlight.  


D. To enhance the health of the subject tree or adjacent trees.  


E. To allow the owner to reasonably develop and use the subject property.  


Prior to making a determination on a tree removal permit, the City may require a tree report.  


20.67.100 Conditions of approval. Reasonable conditions of approval may be attached to any 
tree removal permit, as deemed necessary to accomplish the purposes of this Chapter.  


20.67.110 Criteria for denial of tree removal permit. Notwithstanding the findings set forth 
in Section 20.67.090, a tree removal permit may be denied if any one or more of the following 
findings is made:  


A. Removal of a healthy heritage tree or multiple trees could be avoided by reasonable 
alternatives such as trimming, pruning, thinning, or other reasonable treatment.  


B Revisions to a proposed project would allow an owner to reasonably develop and use the 
subject property without requiring removal of a healthy heritage tree or multiple trees.  


C. Adequate provisions for drainage, erosion control, land stability, avoiding adverse 
visual impacts and windscreening have not been made in situations where problems are 
anticipated as a result of tree removal.  


20.67.120 Appeals. Any interested person may appeal the approval or denial of a tree removal 
permit as specified in Chapter 20.100 of this Code.  
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20.67.130 Violations; Penalties. Violations of this Chapter are hereby declared to constitute 
a public nuisance and shall be punishable as misdemeanors or infractions, with penalties not to 
exceed the amounts set forth in Government Code Sections 36900 and 36901, at the discretion 
of the City's designated code enforcement official following consideration of the severity of the 
violation. Continuing violations shall constitute a separate offense for every day the violation 
occurs or continues. In addition, violators shall be liable for all costs associated with taking 
corrective action deemed reasonably necessary as the result of a violation of this Chapter, 
including the planting of replacement trees, erosion control and slope stabilization. At the City's 
option, any necessary corrective action may be undertaken pursuant to the nuisance abatement 
procedures set forth in Chapters 8.33 and 20.66 of this Code. In addition, the City may pursue 
any other available legal or equitable remedies. (Ord. 1211, Sec. 1, December 1, 2005.)  
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CALIFORNIA CODES PUBLIC RESOURCES CODE SECTION 4291-4299     4291.  (a) 
A person who owns, leases, controls, operates, or maintains a building 
or structure in, upon, or adjoining a mountainous area, forest-covered 
lands, brush-covered lands, grass-covered lands, or land that is 
covered with flammable material, shall at all times do all of the 
following:    (1) Maintain defensible space of 100 feet from each side 
and from the front and rear of the structure, but not beyond the 
property line except as provided in paragraph (2). The amount of fuel 
modification necessary shall take into account the flammability of the 
structure as affected by building material, building standards, 
location, and type of vegetation. Fuels shall be maintained in a 
condition so that a wildfire burning under average weather conditions 
would be unlikely to ignite the structure. This paragraph does not 
apply to single specimens of trees or other vegetation that are well-
pruned and maintained so as to effectively manage fuels and not form a 
means of rapidly transmitting fire from other nearby vegetation to a 
structure or from a structure to other nearby vegetation. The intensity 
of fuels management may vary within the 100-foot perimeter of the 
structure, the most intense being within the first 30 feet around the 
structure. Consistent with fuels management objectives, steps should be 
taken to minimize erosion. For the purposes of this paragraph, "fuel" 
means any combustible material, including petroleum-based products and 
wildland fuels.    (2) A greater distance than that required under 
paragraph (1) may be required by state law, local ordinance, rule, or 
regulation. Clearance beyond the property line may only be required if 
the state law, local ordinance, rule, or regulation includes findings 
that the clearing is necessary to significantly reduce the risk of 
transmission of flame or heat sufficient to ignite the structure, and 
there is no other feasible mitigation measure possible to reduce the 
risk of ignition or spread of wildfire to the structure. Clearance on 
adjacent property shall only be conducted following written consent by 
the adjacent landowner.    (3) An insurance company that insures an 
occupied dwelling or occupied structure may require a greater distance 
than that required under paragraph (1) if a fire expert, designated by 
the director, provides findings that the clearing is necessary to 
significantly reduce the risk of transmission of flame or heat 
sufficient to ignite the structure, and there is no other feasible 
mitigation measure possible to reduce the risk of ignition or spread of 
wildfire to the structure. The greater distance may not be beyond the 
property line unless allowed by state law, local ordinance, rule, or 
regulation.    (4) Remove that portion of a tree that extends within 10 
feet of the outlet of a chimney or stovepipe.    (5) Maintain a tree, 
shrub, or other plant adjacent to or overhanging a building free of 
dead or dying wood.    (6) Maintain the roof of a structure free of 
leaves, needles, or other vegetative materials.    (7) Prior to 
constructing a new building or structure or rebuilding a building or 
structure damaged by a fire in an area subject to this section, the 
construction or rebuilding of which requires a building permit, the 
owner shall obtain a certification from the local building official 
that the dwelling or structure, as proposed to be built, complies with 
all applicable state and local building standards, including those 
described in subdivision (b) of Section 51189 of the Government Code, 
and shall provide a copy of the certification, upon request, to the 
insurer providing course of construction insurance coverage for the 
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building or structure. Upon completion of the construction or 
rebuilding, the owner shall obtain from the local building official, a 
copy of the final inspection report that demonstrates that the dwelling 
or structure was constructed in compliance with all applicable state 
and local building standards, including those described in subdivision 
(b) of Section 51189 of the Government Code, and shall provide a copy 
of the report, upon request, to the property insurance carrier that 
insures the dwelling or structure.    (b) A person is not required 
under this section to manage fuels on land if that person does not have 
the legal right to manage fuels, nor is a person required to enter upon 
or to alter property that is owned by any other person without the 
consent of the owner of the property.    (c) (1) Except as provided in 
Section 18930 of the Health and Safety Code, the director may adopt 
regulations exempting a structure with an exterior constructed entirely 
of nonflammable materials, or, conditioned upon the contents and 
composition of the structure, the director may vary the requirements 
respecting the removing or clearing away of flammable vegetation or 
other combustible growth with respect to the area surrounding those 
structures.    (2) An exemption or variance under paragraph (1) shall 
not apply unless and until the occupant of the structure, or if there 
is not an occupant, the owner of the structure, files with the 
department, in a form as the director shall prescribe, a written 
consent to the inspection of the interior and contents of the structure 
to ascertain whether this section and the regulations adopted under 
this section are complied with at all times.    (d) The director may 
authorize the removal of vegetation that is not consistent with the 
standards of this section. The director may prescribe a procedure for 
the removal of that vegetation and make the expense a lien upon the 
building, structure, or grounds, in the same manner that is applicable 
to a legislative body under Section 51186 of the Government Code.    
(e) The Department of Forestry and Fire Protection shall develop, 
periodically update, and post on its Internet Web site a guidance 
document on fuels management pursuant to this chapter. Guidance shall 
include, but not be limited to, regionally appropriate vegetation 
management suggestions that preserve and restore native species, 
minimize erosion, minimize water consumption, and permit trees near 
homes for shade, aesthetics, and habitat; and suggestions to minimize 
or eliminate the risk of flammability of nonvegetative sources of 
combustion such as woodpiles, propane tanks, decks, and outdoor lawn 
furniture.    (f) As used in this section, "person" means a private 
individual, organization, partnership, limited liability company, or 
corporation.    4291.1.  (a) Notwithstanding Section 4021, a violation 
of Section 4291 is an infraction punishable by a fine of not less than 
one hundred dollars ($100), nor more than five hundred dollars ($500). 
If a person is convicted of a second violation of Section 4291 within 
five years, that person shall be punished by a fine of not less than 
two hundred fifty dollars ($250), nor more than five hundred dollars 
($500). If a person is convicted of a third violation of Section 4291 
within five years, that person is guilty of a misdemeanor and shall be 
punished by a fine of not less than five hundred dollars ($500). If a 
person is convicted of a third violation of Section 4291 within five 
years, the department may perform or contract for the performance of 
work necessary to comply with Section 4291 and may bill the person 
convicted for the costs incurred, in which case the person convicted, 
upon payment of those costs, shall not be required to pay the fine. If 
a person convicted of a violation of Section 4291 is granted probation, 
the court shall impose as a term or condition of probation, in addition 
to any other term or condition of probation, that the person pay at 
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least the minimum fine prescribed in this section.    (b) If a person 
convicted of a violation of Section 4291 produces in court verification 
prior to imposition of a fine by the court, that the condition 
resulting in the citation no longer exists, the court may reduce the 
fine imposed for the violation of Section 4291 to fifty dollars ($50).   
4291.3.  Subject to any other applicable provision of law, a state or 
local fire official, at his or her discretion, may authorize an owner 
of property, or his or her agent, to construct a firebreak, or 
implement appropriate vegetation management techniques, to ensure that 
defensible space is adequate for the protection of a hospital, adult 
residential care facility, school, aboveground storage tank, hazardous 
materials facility, or similar facility on the property. The firebreak 
may be for a radius of up to 300 feet from the facility, or to the 
property line, whichever distance is shorter.    4292.  Except as 
otherwise provided in Section 4296, any person that owns, controls, 
operates, or maintains any electrical transmission or distribution line 
upon any mountainous land, or forest-covered land, brush-covered land, 
or grass-covered land shall, during such times and in such areas as are 
determined to be necessary by the director or the agency which has 
primary responsibility for fire protection of such areas, maintain 
around and adjacent to any pole or tower which supports a switch, fuse, 
transformer, lightning arrester, line junction, or dead end or corner 
pole, a firebreak which consists of a clearing of not less than 10 feet 
in each direction from the outer circumference of such pole or tower. 
This section does not, however, apply to any line which is used 
exclusively as telephone, telegraph, telephone or telegraph messenger 
call, fire or alarm line, or other line which is classed as a 
communication circuit by the Public Utilities Commission. The director 
or the agency which has primary fire protection responsibility for the 
protection of such areas may permit exceptions from the requirements of 
this section which are based upon the specific circumstances involved.   
4293.  Except as otherwise provided in Sections 4294 to 4296, 
inclusive, any person that owns, controls, operates, or maintains any 
electrical transmission or distribution line upon any mountainous land, 
or in forest-covered land, brush-covered land, or grass-covered land 
shall, during such times and in such areas as are determined to be 
necessary by the director or the agency which has primary 
responsibility for the fire protection of such areas, maintain a 
clearance of the respective distances which are specified in this 
section in all directions between all vegetation and all conductors 
which are carrying electric current:    (a) For any line which is 
operating at 2,400 or more volts, but less than 72,000 volts, four 
feet.    (b) For any line which is operating at 72,000 or more volts, 
but less than 110,000 volts, six feet.    (c) For any line which is 
operating at 110,000 or more volts, 10 feet.    In every case, such 
distance shall be sufficiently great to furnish the required clearance 
at any position of the wire, or conductor when the adjacent air 
temperature is 120 degrees Fahrenheit, or less. Dead trees, old 
decadent or rotten trees, trees weakened by decay or disease and trees 
or portions thereof that are leaning toward the line which may contact 
the line from the side or may fall on the line shall be felled, cut, or 
trimmed so as to remove such hazard. The director or the agency which 
has primary responsibility for the fire protection of such areas may 
permit exceptions from the requirements of this section which are based 
upon the specific circumstances involved.    4294.  A clearing to 
obtain line clearance is not required if self-supporting aerial cable 
is used. Forked trees, leaning trees, and any other growth which may 
fall across the line and break it shall, however, be removed.   4295.  
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A person is not required by Section 4292 or 4293 to maintain any 
clearing on any land if such person does not have the legal right to 
maintain such clearing, nor do such sections require any person to 
enter upon or to damage property which is owned by any other person 
without the consent of the owner of the property.     4296.  Sections 
4292 and 4293 do not apply if the transmission or distribution line 
voltage is 750 volts or less.    4296.5.  (a) Any person or corporation 
operating a railroad on forest, brush, or grass-covered land shall, if 
ordered by the director or the agency having primary responsibility for 
fire protection of the area, destroy, remove, or modify so as not to be 
flammable any vegetation or other flammable material defined by 
regulation of the director to be a fire hazard on the railroad right-
of-way. The director shall adopt regulations establishing fire 
prevention hazard reduction standards for broad geographic areas by 
fuel type, slope, and potential for ignition from hot or flaming 
exhaust, carbon particles, hot metal, burning signal devices, burning 
tobacco, and other similar potential sources of ignition.    (b) The 
order to destroy, remove, or modify vegetation or other flammable 
material shall specify the location of the hazard to be destroyed, 
removed, or modified within the right-of-way, the width of the hazard 
which shall not exceed the width of the right-of-way, and the time 
within which compliance with the order is required.    (c) The director 
or the agency having primary responsibility for fire protection of the 
area shall allow a reasonable period of time for compliance with an 
order to destroy, remove, or modify vegetation or other flammable 
material.   4297.  Upon the showing of the director that the 
unrestricted use of any grass-covered land, grain-covered land, brush-
covered land, or forest-covered land is, in the judgment of the 
director, a menace to life or property due to conditions tending to 
cause or allow the rapid spread of fires which may occur on such lands 
or because of the inaccessible character of such lands, the Governor 
through the director, may, by a proclamation, which declares such 
condition and designates the area to which, and the period during which 
the proclamation shall apply, require that such area be closed to 
hunting and fishing and to entry by any person except a person that is 
within one of the following classes:    (a) Owners and lessees of land 
in the area.    (b) Bona fide residents in the area.    (c) Persons 
engaged in some bona fide business, trade, occupation, or calling in 
the area and persons employed by them in connection with such business, 
trade, occupation, or calling.    (d) Authorized agents or employees of 
a public utility entering such area for the purpose of operating or 
maintaining public utility works or equipment within the area.    (e) 
Members of any organized firefighting force.    (f) Any federal, state 
or local officer in the performance of his duties.    (g) Persons 
traveling on public roads or highways through the area.   4298.  The 
proclamation by the Governor shall be released to the wire news 
services in the state, and shall be published at least once in a 
newspaper of general circulation in each county which contains any 
lands covered by the proclamation. Notice of closure shall also be 
posted on trails or roads entering the area covered by the 
proclamation. The closure shall be effective upon issuance of the 
proclamation by the Governor. Each notice shall clearly set forth the 
area to be subject to closure and the effective date of such closure. 
The closure shall remain in full force and effect until the Governor 
shall by order terminate it. The notice of such termination shall 
follow the same procedure by which such closure was effected. The order 
of termination shall be effected upon issuance.    4299.   A person who 
violates Section 4297 or 4298 is guilty of a misdemeanor and shall be 







	   165	  


punished by a fine of not less than one hundred dollars ($100) nor more 
than two thousand dollars ($2,000) or by imprisonment in the county 
jail for not less than 10 days nor more than 90 days or both the fine 
and imprisonment. All state and county law enforcement officers shall 
enforce orders of closure.    
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RIPARIAN BUFFER CONSERVATION ZONE MODEL ORDINANCE 
RIPARIAN ZONE MODEL ORDINANCE 


(This Model Ordinance is modified from the original version prepared by the Passaic 
River Coalition by the New Jersey Department of Environmental Protection, Division of 


Watershed Management) 
July 7, 2008 


I.      Intent and Purpose 
II.    Statutory Authority 
III.   Definitions 
IV.   Establishment of Riparian Zones 
V.    Uses Permitted in Riparian Zones 
VI.   Performance Standards for Riparian Zones 
VII.  Nonconforming Structures and Uses in Riparian Zones 
VIII. Uses Prohibited in Riparian Zones 
IX.   Activities Permitted in Riparian Zones in the Case of No Reasonable or Prudent 


Alternative or Extreme Hardship 
X.     Riparian Zone Management Plan 
XI.   Boundary Interpretation, Appeals Procedures, Inspections, Conflicts, Severability 
XII.  Enforcement 
XIII. Effective Date 
[The requirements set forth in this Model Ordinance are consistent with those found in the 
State of New Jersey’s Stormwater Management rules, N.J.A.C. 7:8, the Flood Hazard Area 
Control Act rules, N.J.A.C. 7:13 and the Water Quality Management Planning rules, 
N.J.A.C. 7:15.] 
 
I. INTENT AND PURPOSE 
The governing body of [municipality] finds that riparian lands adjacent to streams, lakes, or 
other surface water bodies that are adequately vegetated provide an important environmental 
protection and water resource management benefit. It is necessary to protect and maintain the 
beneficial character of riparian areas by implementing specifications for the establishment, 
protection, and maintenance of vegetation along the surface water bodies within the 
jurisdiction of [municipality], consistent with the interest of landowners in making 
reasonable economic use of parcels of land that include such designated areas. The purpose 
of this Ordinance is to designate riparian zones, and to provide for land use regulation therein 
in order to protect the streams, lakes, and other surface water bodies of [municipality]; to 
protect the water quality of watercourses, reservoirs, lakes, and other significant water 
resources within [municipality]; to protect the riparian and aquatic ecosystems of 
[municipality]; to provide for the environmentally sound use of the land resources of 
[municipality], and to complement existing state, regional, county, and municipal stream 
corridor protection and management regulations and initiatives. 
 
RIPARIAN ZONE MODEL ORDINANCE  2 - - ?? 
The specific purposes and intent of this Ordinance are to: 
 A. Restore and maintain the chemical, physical, and biological integrity of the water 


resources of [municipality]; 
 B. Prevent excessive nutrients, sediment, and organic matter, as well as biocides and 


other pollutants, from reaching surface waters by optimizing opportunities for 
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filtration, deposition, absorption, plant uptake, biodegradation, and denitrification, 
which occur when stormwater runoff is conveyed through vegetated buffers as stable, 
distributed flow prior to reaching receiving waters; 


 C. Provide for shading of the aquatic environment so as to moderate temperatures, 
retain more dissolved oxygen, and support a healthy assemblage of aquatic flora and 
fauna; 


 D. Provide for the availability of natural organic matter (leaves and twigs) and large 
woody debris (trees and limbs) that provide food and habitat for aquatic organisms 
(insects, amphibians, crustaceans, and small fish), which are essential to maintain the 
food chain; 


 E. Increase stream bank stability and maintain natural fluvial geomorphology of the 
stream system, thereby reducing stream bank erosion and sedimentation and 
protecting habitat for aquatic organisms; 


 F. Maintain base flows in streams and moisture in wetlands; 
 G. Control downstream flooding; and 
 H. Conserve the natural features important to land and water resources, e.g., 


headwater areas, ground water recharge zones, floodways, floodplains, springs, 
streams, wetlands, woodlands, and prime wildlife habitats. 


 
II. STATUTORY AUTHORITY 
The municipality of [municipality] is empowered to regulate land uses under the provisions 
of the New Jersey Municipal Land Use Law, N.J.S.A 40:55D-1 et seq., which authorizes 
each municipality to plan and regulate land use in order to protect public health, safety and 
welfare by protecting and maintaining native vegetation in riparian areas. [Municipality] is 
also empowered to adopt and implement this Ordinance under provisions provided by the 
following legislative authorities of the State of New Jersey: 
 A. Water Pollution Control Act, N.J.S.A. 58:10A-1 et seq. 
 B. Water Quality Planning Act, N.J.S.A. 58:11A-1 et seq. 
 C. Spill Compensation and Control Act, N.J.S.A. 58:10-23 et seq. 
 D. Soil Erosion and Sediment Control Act, N.J.S.A. 4:24-39 et seq. 
 E. Flood Hazard Area Control Act, N.J.S.A. 58:16A-50 et seq. 
 
III. DEFINITIONS 
Acid producing soils means soils that contain geologic deposits of iron sulfide minerals 
(pyrite and marcasite) which, when exposed to oxygen from the air or from surface waters, 
oxidize to produce sulfuric acid. Acid producing soils, upon excavation, generally have a pH 
of 4.0 or lower. After exposure to oxygen, these soils generally have a pH of 3.0 or lower. 
Information regarding the location of acid producing soils in New Jersey can be obtained 
from local Soil Conservation District offices. 
 
RIPARIAN ZONE MODEL ORDINANCE 3 - - ?? 
Administrative authority means the Planning Board or Board of Adjustment or 
Construction 
Office with all of the powers delegated, assigned, or assumed by them according to statute or 
ordinance. 
Applicant means a person, corporation, government body or other legal entity applying to 
the Planning Board, Board of Adjustment or the Construction Office proposing to engage in 
an activity that is regulated by the provisions of this ordinance, and that would be located in 
whole or in part within a regulated Riparian Zone. 
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Category One waters or C1 waters shall have the meaning ascribed to this term by the 
Surface Water Quality Standards, N.J.A.C. 7:9B, for purposes of implementing the 
antidegradation policies set forth in those standards, for protection from measurable changes 
in water quality characteristics because of their clarity, color, scenic setting, and other 
characteristics of aesthetic value, exceptional ecological significance, exceptional 
recreational significance, exceptional water supply significance, or exceptional fisheries 
resources. 
Category Two waters or C2 waters means those waters not designated as Outstanding 
Natural Resource waters or Category One waters in the Surface Water Quality Standards, 
N.J.A.C. 7:9B, for purposes of implementing the antidegradation policies set forth in those 
standards. 
Floodway shall have the meaning ascribed to this term by the Flood Hazard Area Control 
Act, N.J.S.A. 58:16A-50 et seq., and regulations promulgated there under published at 
N.J.A.C. 7:13 et seq., and any supplementary or successor legislation and regulations from 
time to time enacted or promulgated. 
Intermittent Stream means a surface water body with definite bed and banks in which there 
is not a permanent flow of water and shown on the New Jersey Department of Environmental 
Protection Geographic Information System (GIS) hydrography coverages or, in the case of a 
Special Water Resource Protection Area (SWRPA) pursuant to the Stormwater Management 
rules at N.J.A.C. 7:8-5.5(h), C1 waters as shown on the USGS quadrangle map or in the 
County Soil Surveys. 
Lake, pond, or reservoir means any surface water body shown on the New Jersey 
Department of Environmental Protection Geographic Information System (GIS) hydrography 
coverages or, in the case of a Special Water Resource Protection Area (SWRPA) pursuant to 
the Stormwater Management rules at N.J.A.C. 7:8-5.5(h), C1 waters as shown on the USGS 
quadrangle map or in the County Soil Surveys; that is an impoundment, whether naturally 
occurring or created in whole or in part by the building of structures for the retention of 
surface water. This excludes sedimentation control and stormwater retention/detention basins 
and ponds designed for treatment of wastewater. 
Perennial stream means a surface water body that flows continuously throughout the year in 
most years and shown on the New Jersey Department of Environmental Protection 
Geographic Information System (GIS) hydrography coverages or, in the case of a Special 
Water Resource Protection Area (SWRPA) pursuant to the Stormwater Management rules at 
N.J.A.C. 7:8-5.5(h), C1 waters as shown on the USGS quadrangle map or in the County Soil 
Surveys. 
Riparian zone means the land and vegetation within and directly adjacent to all surface 
water bodies including, but not limited to lakes, ponds, reservoirs, perennial and intermittent 
streams, up to and including their point of origin, such as seeps and springs, as shown on the 
New Jersey Department of Environmental Protection’s GIS hydrography coverages or, in the 
case of a Special Water Resource Protection Area (SWRPA) pursuant to the Stormwater 
Management rules at N.J.A.C. 7:8-5.5(h), C1 waters as shown on the USGS quadrangle map 
RIPARIAN ZONE MODEL ORDINANCE 4 - - ?? 
or in the County Soil Surveys. There is no riparian zone along the Atlantic Ocean nor along 
any manmade lagoon or oceanfront barrier island, spit or peninsula. 
Riparian Zone Management Plan means a plan approved by the Engineer of 
[municipality]. The plan shall be prepared by a landscape architect, professional engineer or 
other qualified professional, and shall evaluate the effects of any proposed activity/uses on 
any riparian zone. The plan shall identify existing conditions, all proposed activities, and all 
proposed management techniques, including any measures necessary to offset disturbances to 
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any affected riparian zone. 
Special Water Resource Protection Area or SWRPA means a 300 foot area provided on 
each side of a surface water body designated as a C1 water or tributary to a C1 water that is a 
perennial stream, intermittent stream, lake, pond, or reservoir, as defined herein and shown 
on the USGS quadrangle map or in the County Soil Surveys within the associated HUC 14 
drainage, pursuant to the Stormwater Management rules at N.J.A.C. 7:8-5.5(h). 
Surface water body(ies) means any perennial stream, intermittent stream, lake, pond, or 
reservoir, as defined herein. In addition, any regulated water under the Flood Hazard Area 
Control Act rules at N.J.A.C. 7:13-2.2, or State open waters identified in a Letter of 
Interpretation issued under the Freshwater Wetlands Protection Act Rules at N.J.A.C. 7:7A-3 
by the New Jersey Department of Environmental Protection Division of Land Use Regulation 
shall also be considered surface water bodies. 
Threatened or endangered species means a species identified pursuant to the Endangered 
and Non game Species Conservation Act, N.J.S.A. 23:2A-1 et seq., the Endangered Species 
Act of 1973, 16 U.S.C. §§1531 et seq. or the Endangered Plant Species List, N.J.A.C. 7:5C-
5.1, and any subsequent amendments thereto. 
Trout maintenance water means a section of water designated as trout maintenance in the 
NewJersey Department of Environmental Protection’s Surface Water Quality Standards at 
N.J.A.C. 7:9B. 
Trout production water means a section of water identified as trout production in the New 
Jersey Department of Environmental Protection's Surface Water Quality Standards at 
N.J.A.C. 7:9B. 
 
IV. ESTABLISHMENT OF RIPARIAN ZONES 
A. Riparian zones adjacent to all surface water bodies shall be protected from avoidable 
disturbance and shall be delineated as follows: 
 1. The riparian zone shall be 300 feet wide along both sides of any Category One 


water (C1 water), and all upstream tributaries situated within the same HUC 14 
watershed. This includes Special Water Resource Protection Area’s or SWRPA’s as 
defined herein and shown on the USGS quadrangle map or in the County Soil 
Surveys within the associated HUC 14 drainage, pursuant to the Stormwater 
Management rules at N.J.A.C.7:8-5.5(h). 


 2. The riparian zone shall be 150 feet wide along both sides of the following waters 
not designated as C1 waters: 


  a. Any trout production water and all upstream waters (including tributaries); 
 b. Any trout maintenance water and all upstream waters (including 


tributaries) within one linear mile as measured along the length of the surface 
water body; RIPARIAN ZONE MODEL ORDINANCE 5 - - ?? 


 c. Any segment of a water flowing through an area that contains documented 
habitat for a threatened or endangered species of plant or animal, which is 
critically dependent on the surface water body for survival, and all upstream 
waters (including tributaries) within one linear mile as measured along the 
length of the surface water body; and 


 d. Any segment of a surface water body flowing through an area that contains 
acid producing soils. 


 3. For all other surface water bodies, a riparian zone of 50 feet wide shall be 
maintained along both sides of the water. 


B. The portion of the riparian zone that lies outside of a surface water body is measured 
landward from the top of bank. If a discernible bank is not present along a surface water 
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body, the portion of the riparian zone outside the surface water body is measured landward as 
follows: 
 1. Along a linear fluvial or tidal water, such as a stream or swale, the riparian zone is 
 measured landward of the feature’s centerline; 
 2. Along a non-linear fluvial water, such as a lake or pond, the riparian zone is 
 measured landward of the normal water surface limit; 
 3. Along a non-linear tidal water, such as a bay or inlet, the riparian zone is measured 
 landward of the mean high water line; and 
 4. Along an amorphously-shaped feature such as a wetland complex, through which 
 water flows but which lacks a definable channel, the riparian zone is measured 
 landward of the feature’s centerline. 
Where slopes (in excess of 15 percent) are located within the designated widths, the riparian 
zone shall be extended to include the entire distance of this sloped area to a maximum of 300 
feet. 
[Municipalities have the ability to include a series of options, as long as the minimum 
requirements are met. If an existing municipal ordinance includes more stringent buffer 
requirements, or if the municipality wished to propose more stringent requirements, then 
the more stringent requirements should be applied.] 
For areas adjacent to surface water bodies for which the floodway has been delineated per the 
Flood Hazard Area Control Act rules at N.J.A.C. 7:13-3 or the State’s adopted floodway 
delineations, the riparian zone shall cover the entire floodway area, or the area described in 
Section IV.A.1. or IV.A.2. above, whichever area has the greatest extent. 
Requests for alterations to the adopted delineations can be provided to the New Jersey 
Department of Environmental Protection for consideration if site-specific information is 
available. 
C. A riparian zone is an overlay to the existing zoning districts. The provisions of the 
underlying district shall remain in full force except where the provisions of the riparian zone 
differ from the provisions of the underlying district, in which case the provision that is more 
restrictive shall apply. These provisions apply to land disturbances resulting from or related 
to any activity or use requiring application for any of the following permits or approvals: 
 • Building permit 
 • Zoning variance 
 • Special exception 
 • Conditional use 
RIPARIAN ZONE MODEL ORDINANCE 
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• Subdivision/land development approval 
D. A map of the riparian zones of the entire municipality of [municipality], including all land 
and water areas within its boundaries, which designates surface water bodies, is included as 
part of this Ordinance, and is appended as Figure [municipality to insert Figure # here]. 
Maps of the municipality on which these designations have been overlain shall be on file and 
maintained by the offices of the Clerk of [municipality]. This map conforms to all applicable 
laws, rules and regulations applicable to the creation, modification and promulgation of 
zoning maps. 
E. It shall be the duty of the Engineer of [municipality], every second year after the adoption 
of this Ordinance, to propose modifications to the map delineating riparian zones required by 
any naturally occurring or permitted change in the location of a defining feature of a surface 
water body occurring after the initial adoption of the riparian zone map, to record all 
modifications to the riparian zone map required by decisions or appeals under Section XI., 







 170 


and by changes made by the New Jersey Department of Environmental Protection in surface 
water classifications or floodway delineations. 
F. The applicant or designated representative shall be responsible for the initial determination 
of the presence of a riparian zone on a site, and for identifying the area on any plan submitted 
to the [municipality] in conjunction with an application for a construction permit, 
subdivision, land development, or other improvement that requires plan submissions or 
permits. This initial determination shall be subject to review and approval by the municipal 
engineer, governing body, or its appointed representative, and, where required, by the New 
Jersey Department of Environmental Protection. 
G. The municipal Master Plan provides the legal basis for zoning and land use regulation at 
the local level. The technical foundation for local riparian zones in this municipality should 
be incorporated into the Master Plan. A technical report on the need for riparian zones in 
[municipality] may be adopted as part of the Master Plan, N.J.S.A 40:55D-28b(11). The 
technical report should include the following information: a statement setting forth the 
rationale and need to protect riparian zones; and reference to the methods used to designate 
and delineate riparian zones. 
H. Exemptions 
Instead of the riparian zone protection requirements above, the applicant must demonstrate 
compliance with one of the following: 
 1. The proposed project or activity is not in the riparian zone established at section 
 IV.A. above; 
 2. The proposed disturbance in a riparian zone is for a linear development with no 


feasible alternative route. If the riparian zone is associated with Category One waters, 
the linear development must also meet the requirements for Special Water Resource 
Protection Areas under the Stormwater Management rules at N.J.A.C. 7:8-5.5(h); 


 3. The proposed disturbance in a riparian zone is in accordance with a stream corridor 
 restoration or stream bank stabilization plan or project approved by the New Jersey
 Department of Environmental Protection; 
 4. The proposed disturbance of a riparian zone is necessary to provide for public 


pedestrian access or water dependent recreation that meets the requirements of the 
Freshwater Wetlands Protection Act rules, N.J.A.C. 7:7A, the Flood Hazard Area 
Control Act rules, N.J.A.C. 7:13, or the Coastal Zone Management rules, N.J.A.C. 
7:7E; 
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 5. The proposed disturbance of a riparian zone is required for the remediation of 


hazardous substances performed with New Jersey Department of Environmental 
Protection or Federal oversight pursuant to the Spill Compensation and Control Act, 
N.J.S.A. 58:10- 23.11a et seq. or the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, 42 U.S.C. §§9601 et seq.; 


 6. The proposed disturbance is for redevelopment that does not exceed the limits of 
existing impervious surfaces; 


 7. The proposed disturbance would prevent extraordinary hardship on the property 
owner peculiar to the property; or prevent extraordinary hardship, provided the 
hardship was not created by the property owner, that would not permit a minimum 
economically viable use of the property based upon reasonable investment; and/or 


 8. Demonstrate through site plans depicting proposed development and topography 
that new disturbance is not located in areas with a 20 percent or greater slope, except 
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as allowed under H.6. and H.7. above. 
 
V. USES PERMITTED IN RIPARIAN ZONES 
A. For riparian zones in Category One waters (C1 waters), permitted uses are governed by 
the 
Stormwater Management rules at N.J.A.C. 7:8-5.5(h) and the Flood Hazard Area Control Act 
rules, N.J.A.C. 7:13, unless otherwise exempt. 
B. Any other riparian zone area shall remain in a natural condition or, if in a disturbed 
condition, including agricultural activities, at the time of adoption of this ordinance may be 
restored to a natural condition. There shall be no clearing or cutting of trees and brush, except 
for removal of dead vegetation and pruning for reasons of public safety or for the 
replacement of invasive species with indigenous species. There shall be no altering of 
watercourses, dumping of trash, soil, dirt, fill, vegetative or other debris, regrading or 
construction. The following uses are permitted either by right or after review and approval by 
the municipality in riparian zones. No new construction, development, use, activity, 
encroachment, or structure shall take place in a riparian zone, except as specifically 
authorized in this Section. The following uses shall be permitted within a riparian zone: 
 1. Open space uses that are primarily passive in character shall be permitted by right 
 to extend into a riparian zone, provided near stream vegetation is preserved. These 
 uses do not require approval by the Zoning Enforcement Officer or compliance with 
 an approved Riparian Zone Management Plan. Such uses include wildlife sanctuaries, 
 nature preserves, forest preserves, fishing areas, game farms, fish hatcheries and 
 fishing reserves, operated for the protection and propagation of wildlife, but 
 excluding structures. Such uses also include passive recreation areas of public and 
 private parklands, including unpaved hiking, bicycle and bridle trails, provided that 
 aid trail have been stabilized with pervious materials. 
 2. Fences, for which a permit has been issued by the Construction Code Office, to the 


extent required by applicable law, rule or regulation. 
 3. Crossings by farm vehicles and livestock, recreational trails, roads, railroads, storm 


water lines, sanitary sewer lines, water lines and public utility transmission lines, 
provided that the land disturbance is the minimum required to accomplish the 
permitted use, subject to approval by the Zoning Enforcement Officer, provided that 
any applicable State permits 
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  are acquired, and provided that any disturbance is offset by buffer improvements in 
  compliance with an approved Riparian Zone Management Plan and that the area of 
 the crossing is stabilized against significant erosion due to its use as a crossing. 
 4. Stream bank stabilization or riparian reforestation, which conform to the guidelines 


of an approved Riparian Zone Management Plan, or wetlands mitigation projects that 
have been approved by the New Jersey Department of Environmental Protection, 
subject to approval by the Zoning Enforcement Officer and subject to compliance 
with an approved Riparian Zone Management Plan. 


 
VI. PERFORMANCE STANDARDS FOR RIPARIAN ZONES 
A. All encroachments proposed into riparian zones in C1 waters shall comply with the 
requirements of the Stormwater Management rule at N.J.A.C. 7:8-5.5(h) and the Flood 
Hazard Area Control Act rules, N.J.A.C. 7:13, and shall be subject to review and approval by 
the New Jersey Department of Environmental Protection, unless exempt. 
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B. For all other riparian zones, the following conditions shall apply: 
 1. All new major and minor subdivisions and site plans shall be designed to provide 


sufficient areas outside of the riparian zone to accommodate primary structures, any 
normal accessory uses appurtenant thereto, as well as all planned lawn areas. 


 2. Portions of lots within the riparian zone must be permanently restricted by deed or 
conservation easement held by [municipality], its agent, or another public or private 
land conservation organization which has the ability to provide adequate protection to 
prevent adverse impacts within the riparian zone. A complete copy of the recorded 
conservation restriction that clearly identifies the deed book and pages where it has 
been recorded in the office of the clerk of the applicable county or the registrar of 
deeds and mortgages of the applicable county must be submitted to the municipality. 
The applicant shall not commence with the project or activity prior to making this 
submittal and receiving actual approval of the plan modification and receipt of any 
applicable permits from the New Jersey Department of Environmental Protection. 
The recorded conservation restriction shall be in the form approved by the 
municipality and shall run with the land and be binding upon the property owner and 
the successors in interest in the property or in any part thereof. The conservation 
restriction may include language reserving the right to make de minimus changes to 
accommodate necessary regulatory approvals upon the written consent of the 
municipality, provided such changes are otherwise consistent with the purpose and 
intent of the conservation restriction. The recorded conservation restriction shall, at a 
minimum, include: 


 a. A written narrative of the authorized regulated activity, date of issuance, 
and date of expiration, and the conservation restriction that, in addition, 
includes all of the prohibitions set forth at N.J.S.A. 13:8B-2b(1) through (7); 


 b. Survey plans for the property as a whole and, where applicable, for any 
additional properties subject to the conservation restrictions. Such survey 
plans shall be submitted on the surveyor’s letterhead, signed and sealed by the 
surveyor, and shall include metes and bounds descriptions of the property, the 
site, and the areas subject to the conservation restriction in New Jersey State 
Plane Coordinates, North American Datum 1983, and shall depict the 
boundaries of the site and all areas subject to the conservation restriction as 
marked with flags or stakes onsite. All such 
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 survey plans shall be submitted on paper and in digital CAD or GIS file on a 


media and format defined by the municipality. The flags or stakes shall be 
numbered and identified on the survey plan; and 


 c. A copy or copies of deeds for the property as a whole that indicate the deed 
book and pages where it has been recorded in the office of the clerk of the 
applicable county or the registrar of deeds and mortgages of the applicable 
county. 


 3. Any lands proposed for development which include all or a portion of a riparian 
zone shall as a condition of any major subdivision or major site plan approval, 
provide for the vegetation or revegetation of any portions of the riparian zone which 
are not vegetated at the time of the application or which were disturbed by prior land 
uses, including for agricultural use. Said vegetation plan shall utilize native and non-
invasive tree and plant species to the maximum extent practicable in accordance with 
an approved Riparian Zone Management Plan, described in Section X. 
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 4. For building lots which exist as of the date of adoption of this ordinance, but for 
which a building permit or a preliminary site plan approval has not been obtained or 
is no longer valid, the required minimum front, side, and rear setbacks may extend 
into the riparian zone, provided that a deed restriction and/or conservation easement 
is applied which prohibits clearing or construction in the riparian zone. 


 5. All stormwater shall be discharged outside of but may flow through a riparian zone 
and shall comply with the Standard For Off-Site Stability in the “Standards for Soil 
Erosion and Sediment Control in New Jersey”, established under the Soil Erosion and 
Sediment Control Act, N.J.S.A. 4:24-39 et seq. (see N.J.A.C. 2:90-1.3.) 


 6. If stormwater discharged outside of and flowing through a riparian zone cannot 
comply with the Standard for Off-Site Stability cited in Section VI.5, then the 
proposed stabilization measures must meet the requirements of the Flood Hazard 
Area Control Act rules at N.J.A.C. 7:13-10.2 et seq., and have an approved flood 
hazard area permit. 


 
VII. NONCONFORMING STRUCTURES AND USES IN RIPARIAN ZONES 
Nonconforming structures and uses of land within the riparian zone are subject to the 
following requirements: 
A. Legally existing but nonconforming structures or uses may be continued. 
B. Any proposed enlargement or expansion of the building footprint within the riparian zone 
of a C1 water shall comply with the standards in the Stormwater Management rules at 
N.J.A.C. 7:8-5.5(h) and the Flood Hazard Area Control Act rules, N.J.A.C. 7:13. 
C. For all other riparian zones: 
 1. Encroachment within the riparian zone shall only be allowed where previous 


development or disturbance has occurred and shall be in conformance with the 
Stormwater Management rules, N.J.A.C. 7:8, and the Flood Hazard Area Control Act 
rules, N.J.A.C. 7:13. 


 2. Existing impervious cover shall not be increased within the riparian zone as a 
result of encroachments where previous development or disturbances have occurred. 


 3. Discontinued nonconforming uses may be resumed any time within one year from 
such discontinuance but not thereafter when showing clear indications of 
abandonment. No change or resumption shall be permitted that is more detrimental to 
the riparian zone, as 
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 measured against the intent and purpose under Section I., than the existing or former 
 nonconforming use. This one-year time frame shall not apply to agricultural uses that 
 are following prescribed Best Management Practices for crop rotation. However, 
 resumption of agricultural uses must be strictly confined to the extent of disturbance 
 existing at the time of adoption of this ordinance. 
 
VIII. USES PROHIBITED IN RIPARIAN ZONES 
A. Any use within a riparian zone of a C1 water shall comply with the standards in the 
Stormwater Management rules at N.J.A.C. 7:8-5.5(h) and the Flood Hazard Area Control Act 
rules, N.J.A.C. 7:13. 
B. For other riparian zones, any use or activity not specifically authorized in Section V. or 
Section VII. shall be prohibited within the riparian zone. By way of example, the following 
activities and facilities are prohibited: 
 1. Removal or clear-cutting of trees and other vegetation or soil disturbance such as 
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grading, except for selective vegetation removal for the purpose of stream or riparian 
area stabilization or restoration projects that require vegetation removal or grading 
prior to implementation. 


 2. Storage of any hazardous or noxious materials. 
 . Use of fertilizers, pesticides, herbicides, and/or other chemicals in excess of 


prescribed industry standards or the recommendations of the Soil Conservation 
District. 


 4. Roads or driveways, except where permitted in compliance with Section V. 
 5. Motor or wheeled vehicle traffic in any area, except as permitted by this 


Ordinance. 
 6. Parking lots. 
 7. Any type of permanent structure, except structures needed for a use permitted by 


Section V. 
 8. New subsurface sewage disposal system areas. The expansion and replacement of 
 existing subsurface sewage disposal system areas for existing uses is permitted. 
 9. Residential grounds or lawns, except as otherwise permitted pursuant to this 


Ordinance. 
 
IX. ACTIVITIES PERMITTED IN RIPARIAN ZONES IN THE CASE OF NO 
REASONABLE OR PRUDENT ALTERNATIVE OR EXTREME HARDSHIP 
A. For riparian zones in C1 waters, requests for exemptions must be authorized by the New 
Jersey Department of Environmental Protection, as per the Stormwater Management rules at 
N.J.A.C. 7:8-5.5(h) and the Flood Hazard Area Control Act rules, N.J.A.C. 7:13. 
B. For other riparian zones, hardship variances may be granted by the Zoning Board of 
Adjustment in cases of a preexisting lot (existing at the time of adoption of this ordinance) 
when there is insufficient room outside the riparian zone for uses permitted by the underlying 
zoning and there is no other reasonable or prudent alternative to placement in the riparian 
zone, including obtaining variances from setback or other requirements that would allow 
conformance with the riparian zone requirements, and provided the following demonstrations 
are made: 
 1. An applicant shall be deemed to have established the existence of an extreme 


economic hardship, if the subject property is not capable of yielding a reasonable 
economic return if its present use is continued or if it is developed in accordance with 
provisions of this 
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 unique circumstances peculiar to the subject property which: 
 a. Do not apply to or affect other property in the immediate vicinity; 
 b. Relate to or arise out of the characteristics of the subject property because 


of the particular physical surroundings, shape or topographical conditions of 
the property involved, rather than the personal situations of the applicant; and 
are not the result of any action or inaction by the applicant or the owner or his 
predecessors in title. 


 c. The necessity of acquiring additional land to locate development outside 
the riparian zone shall not be considered an economic hardship unless the 
applicant can demonstrate that there is no adjacent land that is reasonably 
available or could be obtained, utilized, expanded or managed in order to 
fulfill the basic purpose of the proposed activity. 


  2. An applicant shall be deemed to have established compelling public need if the 
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 applicant demonstrates, based on specific facts that one of the following applies: 
  a. The proposed project will serve an essential public health or safety need; 
  b. The proposed use is required to serve an existing public health or safety  
  need; or 
  c. There is no alternative available to meet the established public health or  
  safety need. 
 3. A variance can only be granted if it is shown that the activity is in conformance 


with all applicable local, state, and federal regulations, including but not limited to 
the Stormwater Management rules, N.J.A.C. 7:8, and the Flood Hazard Area Control 
Act rules, N.J.A.C. 7:13,and that the exception granted is the minimum relief 
necessary to relieve the hardship. 


C. If such an exception is granted, the applicant shall rehabilitate an environmentally 
degraded riparian zone area within or adjacent to the same site, and at least equivalent in size 
to the riparian zone reduction permitted, or, if not possible, rehabilitate or expand a riparian 
zone area at least equivalent in size within a nearby site and, if available, within the same 
watershed. Rehabilitation shall include reforestation, stream bank stabilization and removal 
of debris, in accordance with a Riparian Zone Management Plan, as described in Section X 
below. 
[The municipality may require a financial contribution be made to an Open Space or 
Municipal Stormwater Management Plan mitigation plan fund in exchange for this 
requirement.] 
X. RIPARIAN ZONE MANAGEMENT PLAN 
A. Within any riparian zone, no construction, development, use, activity, or encroachment 
shall be permitted unless the effects of such development are accompanied by preparation, 
approval, and implementation of a Riparian Zone Management Plan. 
B. The landowner, applicant, or developer shall submit to [municipal contact], or its 
appointed representative, a Riparian Zone Management Plan prepared by an environmental 
professional, professional engineer or other qualified professional which fully evaluates the 
effects of any proposed uses on the riparian zone. The Riparian Zone Management Plan shall 
identify the existing conditions including: 
 1. Existing vegetation; 
 2. Field delineated surface water bodies; 
 3. Field delineated wetlands; 
 4. The 100-year floodplain; 
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 5. Flood Hazard Areas, including floodway and flood fringe areas, as delineated by 


the New Jersey Department of Environmental Protection;6. Soil classifications as 
found on Soil Surveys;7. Existing subdrainage areas of site with HUC (Hydrologic 
Unit Code) 14 designations;8. Slopes in each subdrainage area segmented into 
sections of slopes less than 15 %; above15 % but less than 20%; and steep slopes 
greater than 20%. 


The proposed plan shall describe all proposed uses/activities, and fully evaluate the effects of 
all proposed uses/activities in a riparian zone, and all proposed management techniques, 
including proposed vegetation and any other measures necessary to offset disturbances to the 
riparian zone. A discussion of activities proposed as well as management techniques 
proposed to offset disturbances and/or enhance the site to improve the riparian zone’s ability 
to function effectively as a riparian zone shall also be included with the Riparian Zone 
Management Plan submittal to [municipality]. 
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C. The Plan shall be reviewed and must be approved by the Engineer of [municipality], in 
consultation with the Environmental Commission, as part of the subdivision and land 
development process. 
D. The Riparian Zone Management Plan must include management provisions in narrative 
and/or graphic form specifying: 
 1. The manner in which the area within the riparian zone will be owned and by whom 


it will be managed and maintained. 
 2. The conservation and/or land management techniques and practices that will be 


used to conserve and protect the riparian zone, as applicable. 
 3. The professional and personnel resources that are expected to be necessary, in 


order to maintain and manage the riparian zone. 
 4. A revegetation plan, if applicable, that includes: three (3) layers of vegetation, 


including herbaceous plants that serve as ground cover, understory shrubs, and trees 
that when fully mature, will form an overhead canopy. Vegetation selected must be 
native, non-invasive species, and consistent with the soil, slope and moisture 
conditions of the site. The revegetation plan shall be prepared by a qualified 
environmental professional, landscape architect, or professional engineer, and shall 
be subject to the approval of the Engineer of [municipality], in consultation with the 
Environmental Commission. Dominant vegetation in the Riparian Zone Management 
Plan shall consist of plant species that are suited to the riparian zone environment. 
The Engineer of [municipality] may require species suitability to be verified by 
qualified experts from the Soil Conservation District, Natural Resources 
Conservation Service, New Jersey Department of Environmental Protection, US Fish 
and Wildlife Service and/or State or Federal forest agencies. 


E. A Riparian Zone Management Plan is not required where the riparian zone is not being 
disturbed and conservation easements/deed restrictions are applied to ensure there will be no 
future clearing or disturbance of the riparian zone. 
F. Performance of the Riparian Zone Management Plan shall be guaranteed for [municipality 
to insert length of time. Minimum of two years suggested.] by a surety, such as a bond, cash 
or letter of credit, which shall be provided to the [municipality] prior to the [municipality] 
issuing any permits or approving any uses relating to the applicable use or activity. 
 
XI. BOUNDARY INTERPRETATION, APPEALS PROCEDURES, INSPECTIONS, 
CONFLICTS, SEVERABILITY 
RIPARIAN ZONE MODEL ORDINANCE 
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A. When a landowner or applicant disputes the boundaries of a riparian zone, or the defined 
bank-full flow or level, the landowner or applicant shall submit evidence to [municipal 
contact] that describes the riparian zone, presents the landowner or applicant's proposed 
riparian zone delineation, and presents all justification for the proposed boundary change, 
including but not limited to, a verification issued under the Flood Hazard Area Control Act 
rules at N.J.A.C. 7:13-6, or an approval from the New Jersey Department of Environmental 
Protection to encroach within the Special Water Resource Protection Area (SWRPA) of a C1 
water pursuant to the Stormwater Management rules at N.J.A.C. 7:8-5.5(h)1ii. 
B. Within 45 days of a complete submission of Section XI.A above, the Engineer of 
[municipality], or appointed representative, shall evaluate all material submitted and shall 
make a written determination, a copy of which shall be submitted to [municipal contact] and 
the landowner or applicant. Failure to act within the 45-day period shall not be interpreted to 
be an approval of the proposed boundary change. 
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C. Any party aggrieved by any such determination or other decision or determination under 
Section XI.B. may appeal to the [municipal contact] under the provisions of this ordinance. 
The party contesting the location of the riparian zone boundary shall have the burden of proof 
in case of any such appeal. 
D. Any party aggrieved by any determination or decision of the [municipal contact] under 
this Ordinance may appeal to the [governing body] of [municipality]. The party contesting 
the determination or decision shall have the burden of proof in case of any such appeal. 
E. Inspections: 
 1. Lands within or adjacent to an identified riparian zone shall be inspected by 


[municipal representative] when: 
  a. A subdivision or land development plan is submitted; 
  b. A building permit is requested; 
  c. A change or resumption of a nonconforming use is proposed; 
  d. A discontinued nonconforming use is resumed more than a year


 later, as described in 
Section VII. 
 2. The riparian zone may also be inspected periodically by representatives from 


[municipality] if excessive or potentially problematic erosion is present, other 
problems are discovered, or at any time when the presence of an unauthorized activity 
or structure is brought to the attention of municipal officials or when the downstream 
surface waters are indicating reduction in quality. 


[Inspections are meant to be conducted on an as-needed basis, should the township feel that 
a problem exists. All inspections should be in accordance with local, state and federal 
requirements for property owner notification and permission.] 
[The township is not expected to conduct monitoring, but rather, is being given the ability to 
react to changes in water quality that are brought to light by either the Department or 
another reputable data collector.] 
F. Conflicts: All other ordinances, parts of ordinances, or other local requirements that are 
inconsistent or in conflict with this ordinance are hereby superseded to the extent of any 
inconsistency or conflict, and the provisions of this ordinance apply. 
G. Severability: 
 1. Interpretation: This Ordinance shall be so construed as not to conflict with any 


provision of New Jersey or Federal law. 
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 2. Notwithstanding that any provision of this Ordinance is held to be invalid or 


unconstitutional by a court of competent jurisdiction, all remaining provisions of the 
 Ordinance shall continue to be of full force and effect. 
 3. The provisions of this Ordinance shall be cumulative with, and not in substitution 


for, all other applicable zoning, planning and land use regulations. 
 
XII. ENFORCEMENT 
A prompt investigation shall be made by the appropriate personnel of [municipality], of any 
person or entity believed to be in violation hereof. If, upon inspection, a condition which is in 
violation of this Ordinance is discovered, a civil action in the Special Part of the Superior 
Court, or in the Superior Court, if the primary relief sought is injunctive or if penalties may 
exceed the jurisdictional limit of the Special Civil Part, by the filing and serving of 
appropriate process. Nothing in this Ordinance shall be construed to preclude the right of 
[municipality], pursuant to N.J.S.A 26:3A2-25, to initiate legal proceedings hereunder in 
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Municipal Court. The violation of any section or subsection of this Ordinance shall constitute 
a separate and distinct offense independent of the violation of any other section or subsection, 
or of any order issued pursuant to this Ordinance. Each day a violation continues shall be 
considered a separate offense. 
[The municipality should include a discussion of compliance and enforcement actions taken 
in the event of non-compliance.] 
 
XIII. EFFECTIVE DATE 
This Ordinance shall take effect upon final adoption and publication in accordance with the 
law.on [date]. 







 179 


 







 180 


 
 Ordinance on Riparian Habitat Areas  


City of Napa, California  


17.60.80 Riparian Habitat Areas  
The following provisions shall apply to all lots which are contiguous with or directly adjoin 
an intermittent or perennial stream or river identified in and consistent with the conservation 
element of the general plan (portions of the Napa River, Napa Creek, Redwood Creek, 
Browns Valley Creek, Milliken Creek, Sarco Creek, and Tulocay Creek). Lots to which the 
provisions of this section apply shall be indicated on the zoning map as “CR-6.”  


A.  A protective streamside buffer fifty feet in width measured from the top of a stream, 
creek or riverbank landward shall be observed. Top of the bank shall mean the highest 
elevation of land which confines to their channel waters flowing in an intermittent or 
perennial stream or river. Except as provided in subsection F of this section, a riparian 
habitat management plan, prepared by a registered civil engineer or landscape architect 
shall be required for development including grading, dredging, and filling within the 
protective streamside buffer. The riparian habitat management plan shall be submitted to 
the planning director and public works director for review and approval.  


B.  The protective streamside buffer required by subsection A of this section is a minimum 
and may be increased if necessary to mitigate the impact of the proposed development on 
riparian habitat areas.  


C.  A riparian habitat management plan shall address the following requirements:  


1 Site development shall be fitted to the topography and soil so as to create the 
least potential for vegetation loss and site disturbance;  
2 Vegetation removal shall be limited to that amount necessary for the 
development of the site. Protection of tree crowns and root zones shall be required 
for all trees planned for retention;  
3 Vegetation indigenous to the site or plan community shall be restored in 
areas affected by construction activities. Temporary vegetation, sufficient to stabilize 
the soil, may be required on all disturbed areas as needed to prevent soil erosion. 
New planting shall be given sufficient water, fertilizer and protection to insure 
reestablishment. Plants which minimized fire hazards should be utilized adjacent to 
buildings and structures;  
4 If proposed development including grading, dredging and filling within the 
protective streamside buffer would affect the banks of the stream or river, bank 
stabilization using techniques acceptable to the public works director shall be 
required to prevent erosion;  
5 The riparian habitat management plan shall be developed in consultation with 
the Department of Fish and Game and/or United States Army Corps of Engineers;  
6 A discussion of site design to minimize the disturbance and loss of 
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vegetation.  
D. A riparian habitat management plan shall be drawn to scale and shall be of sufficient 


clarity to indicate the nature and extent to the work, bank stabilization and 
revegetation efforts proposed. A riparian habitat management plan shall include the 
following information:  


1 Name and address of owner;  
2 Name, address, professional status, license number, and phone number of 
the person who prepared the plan;  
3 Location and assessor’s parcel number of the proposed site;  
4 North arrow, scale, and the name and location of the nearest public road 
intersection;  
5 Existing contours of the site, as well as finished contours to be achieved by 
grading. Contours shall be sufficiently detailed to define the topography over the 
entire site (generally at two-foot intervals);  
6 Detailed plans of all bank stabilization and erosion control measures  
7 Delineation of areas to be cleared during development activities;  
8 Restoration vegetation proposed for all surfaces exposed to be exposed 
during development activities, including any dredged, filled or graded areas;  
9 The location and extent of open space buffers and method implementation; 
any use restrictions and method of implementation.  
 
E. All approved measures to mitigate the loss or impact to riparian habitat shall become 


conditions or approval of the project. In addition all approved riparian habitat 
management measures shall be carried out prior to final clearance of the building permit 
or concurrently with the installation of site improvements in the case of a subdivision 
map.  


F. The planning director may waive the requirement for a riparian habitat management plan 
for projects which will not result in disturbance to the land or where on-site conditions 
clearly demonstrate that the site is not now occupied by riparian habitat vegetation and 
would not effectively respond to riparian revegetation. An applicant requesting such a 
waiver shall submit sufficient information to substantiate the waiver. Such projects may 
include, but are not limited to the following:  


1 A change of use or status of the property (i.e. rezoning) which will not directly 
result in construction or land-disturbing activities;  
2 An accessory building less than five hundred square feet in size;  
3 Construction within an existing structure;  
4 A lot line adjustment. (Prior code 30-337).  
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Santa Cruz County 


 
 
Chapter 16.30 RIPARIAN CORRIDOR AND WETLANDS PROTECTION 
 
16.30.010 Purpose. 
 
16.30.020 Scope. 
 
16.30.025 Amendment. 
 
16.30.030 Definitions. 
 
16.30.040 Protection. 
 
16.30.050 Exemptions. 
 
16.30.060 Exceptions. 
 
16.30.070 Inspection and compliance. 
 
16.30.080 Violations. 
 
16.30.110 Appeals. 
 
16.30.010 Purpose. 
The purpose of this chapter is to eliminate or minimize any development activities in the riparian 
corridor in order to preserve, protect, and restore riparian corridors for: protection of wildlife 
habitat; protection of water quality; protection of aquatic habitat; protection of open space, 
cultural, historical, archeological and paleontological, and aesthetic values; transportation and 
storage of floodwaters; prevention of erosion; and to implement the policies of the General Plan 
and the Local Coastal Program Land Use Plan. (Ord. 2460, 7/19/77; 3335, 11/23/82) 
 
16.30.020 Scope. 
This chapter sets forth rules and regulations to limit development activities in riparian corridors; 
establishes the administrative procedure for the granting of exceptions from such limitations; and 
establishes a procedure for dealing with violations of this Chapter. This Chapter shall apply to 
both private and public activities including those of the County and other such government 
agencies as are not exempted therefrom by state or federal law. Any person doing work in 
nonconformance with this Chapter must also abide by all other pertinent local, state and federal 
laws and regulations. (Ord. 2460, 7/19/77; 3335, 11/23/82; 4027, 11/7/89; 4166, 12/10/91) 
 
16.30.025 Amendment. 
Any revision to this chapter which applies to the Coastal Zone shall be reviewed by the Executive 
Director of the California Coastal Commission to determine whether it constitutes an amendment 
to the Local Coastal Program. When an ordinance revision constitutes an amendment to the Local 
Coastal Program such revision shall be processed pursuant to the hearing and notification 
provisions of Chapter 13.03 of the County Code and shall be subject to approval by the California 
Coastal Commission. 
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16.30.030 Definitions. 
All definitions shall be as defined in the General Plan or Local Coastal Plan glossaries, except as 
noted below: 
Agricultural Use. Routine annual agricultural activities such as clearing, planting, harvesting, 
plowing, harrowing, disking, ridging, listing, land planning and similar operations to prepare a 
field for a crop. 
Arroyo. A gully, ravine or canyon created by a perennial, intermittent or ephemeral stream, with 
characteristic steep slopes frequently covered with vegetation. An arroyo includes the area 
between the top of the arroyo banks defined by a discernible break in the slope rising from the 
arroyo bottom. Where there is no break in slope, the extent of the arroyo may be defined as the 
edge of the 100 year floodplain. 
Body of standing water. Any area designated as standing water on the largest scale U.S. 
Geological Survey Topographic map most recently published, including, but not limited to, 
wetlands, estuaries, lakes, marshes, lagoons, and man-made ponds which now support riparian 
biota. 
Buffer. The area abutting an arroyo where development is limited in order to protect riparian 
corridor or wetland. The width of the buffer is defined in Section 16.30.040(b). 
Development activities. Development activities shall include: 
1. Grading. Excavating or filling or a combination thereof; dredging or disposal of dredge 
material; mining; installation of riprap: 
2. Land clearing. The removal of vegetation down to bare soil. 
3. Building and paving. The construction or alteration of any structure or part thereof, including 
access to and construction of parking areas, such as to require a building permit. 
4. Tree and shrub removal. The topping or felling of any standing vegetation greater than 8 feet in 
height. 
5. The deposition of refuse or debris. 
6. The use of herbicides, pesticides, or any toxic chemical substances. 
7. Any other activities determined by the Planning Director to have significant impacts on the 
riparian corridor. 
Disturbed area. An area determined by the Planning Director to have experienced significant 
alteration from its natural condition. Such disturbance may typically consist of clearing, grading, 
paving, landscaping, construction, etc. 
Director. The Planning Director or his or her designee. 
Emergency. A sudden unexpected occurrence involving a clear and imminent danger, demanding 
immediate action to prevent or mitigate loss of, or damage to life, health, property, or essential 
public services. 
Ephemeral stream. A natural watercourse or portion thereof which flows only in direct response 
to precipitation, as identified through field investigations. 
Intermittent stream. Any watercourse designated by a dash-and-dots symbol on the largest scale 
U.S. Geological Survey Topographic map most recently published, or when it has been field 
determined that a watercourse either: 
1. Has a significant waterflow 30 days after the last significant storm; or 
2. Has a well-defined channel, free of soil and debris. 
Minor proposal. Building remodels or additions less than 500 square feet or grading less than 100 
cubic yards which takes place within a previously developed or disturbed area; tree removal or 
trimming for the purpose of mitigating hazardous conditions or allowing solar access; drainage 
structures (e.g., culverts, downdrains, etc.); erosion control structures (e.g., retaining walls, riprap, 
checkdams, etc.); emergency measures requiring prompt action; resource management programs 
carried out under the auspices of a government agency; development activities within buffer 
zones which do not require a discretionary permit; other projects of similar nature determined by 
the Planning Director to cause minimal land disturbance and/or benefit the riparian corridor. 
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Perennial stream. Any watercourse designated by a solid line symbol on the largest scale U.S. 
Geological Survey Topographic map most recently published or verified by field investigation as 
a stream that normally flows throughout the year. 
Riparian Corridor. Any of the following: 
(1) Lands within a stream channel, including the stream and the area between the mean rainy 
season (bankfull) flowlines; 
(2) Lands extending 50 feet (measured horizontally) out from each side of a perennial stream. 
Distance shall be measured from the mean rainy season (bankfull) flowline; 
(3) Lands extending 30 feet (measured horizontally) out from each side of an intermittent stream. 
Distance shall be measured from the mean rainy season (bankfull) flowline; 
(4) Lands extending 100 feet (measured horizontally) from the high watermark of a lake, wetland, 
estuary, lagoon or natural body of standing water; 
(5) Lands within an arroyo located within the Urban Services Line, or the Rural Services Line. 
(6) Lands containing a riparian woodland. 
Riparian vegetation/woodland. Those plant species that typically occur in wet areas along streams 
or marshes. A woodland is a plant community that includes these woody plant species that 
typically occur in wet areas along streams or marshes. Characteristic species are: Black 
Cottonwood (Populus trichocarpa), Red Alder (Alnus oregona), White Alder (Alnus rhombifolia), 
Sycamore (Plantanus racemosa), Box Elder (Acer negundo), Creek Dogwood (Cornus 
Californica), Willow (Salix). 
Vegetation. Any species of plant. (Ord. 2535, 2/21/78; 2536, 2/21/78; 2800, 10/30/79; 3335, 
11/23/82; 3441, 8/23/83; 360l, 11/6/84; 4346, 12/13/94) 
 
16.30.040 Protection. 
No person shall undertake any development activities other than those allowed through 
exemptions and exceptions as defined below within the following areas: 
(a) Riparian corridors. 
(b) Areas within the Urban Services Line or Rural Services Line which are within a buffer zone 
as measured from the top of the arroyo. All projects located on properties abutting an arroyo shall 
be subject to review by the Planning Director. The width of the buffer shall be determined 
according to the following criteria: 
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CHARACTER OF VEGETATION IN BUFFER 


 Riparian Vegetation Live Oak or Other 
Woodland 


Average slope within 30 
feet of edge 20-30% 10-20% 0-10% 20-30% 10-20% 0-10% 
Buffer distance (feet) from: 
Perennial Streams, 
Wetlands, Marshes, Bodies 
of Water 


50 50 50 50 40 30 


Buffer distance (feet) from: 
Intermittent Streams 50 40 30 30 30 20 
Buffer distance (feet) from: 
Ephemeral Streams 30 30 20 20 20 20 


 
 
The buffer shall always extend fifty (50) feet from the edge of riparian woodland and twenty (20) 
feet beyond the edge of other woody vegetation as determined by the drip-line, except as 
provided for in Section 16.30.060. Once the buffer is determined, a ten (10) foot setback from the 
edge of the buffer is required for all structures, to allow for construction equipment and use of 
yard area. 
 
See allowable density credits within the General Plan. (Ord. 2460, 7/19/77; Ord. 3335, 11/23/82; 
Ord. 4346, 12/13/94) 
 
16.30.050 Exemptions. 
The following activities shall be exempt from the provisions of this chapter. 
(a) The continuance of any preexisting nonagricultural use, provided such use has not lapsed for a 
period of one year or more. This shall include change of uses which do not significantly increase 
the degree of encroachment into or impact on the riparian corridor as determined by the Planning 
Director. 
(b) The continuance of any pre-existing agricultural use, provided such use has been exercised 
within the last five years. 
(c) All activities listed in the California Food and Agricultural Code pursuant to the control and 
eradication of a pest as defined in Section 5006, Food and Agriculture Code, as required or 
authorized by the County Agricultural Commissioner. 
(d) Drainage, erosion control, or habitat restoration measures required as a condition of County 
approval of a permitted project. Plans for such measures shall be reviewed and approved by the 
Planning Director. 
(e) In areas outside of the Coastal Zone, the operation, repair, and maintenance of the Pajaro 
River and Salsipuedes Creek levees and the areas within the levees, for the purpose of restoring 
flood conveyance capacity, including bench excavation, sediment removal, and similar projects, 
if all of the following conditions are met: 
1. The work is conducted by or under the direction of the Department of Public Works; 
2. The work is in accordance with a Streambed Alteration Agreement approved by the California 
Department of Fish & Game, to the extent that such an Agreement is required; and 
3. The project has been subjected to environmental review with the County of Santa Cruz serving 
as the lead agency. (Ord. 2460, 7/19/77; Ord. 2537, 2/21/78; 3335, 11/23/82; Ord. 4374, 6/6/95; 
Ord. 4474-C, 5/19/98; Ord. 4577 § 12, 12/14/99; Ord. 4790 § 2, 6/7/05) 
 
16.30.060 Exceptions. 
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Exceptions and conditioned exceptions to the provisions of this chapter may be authorized in 
accordance with the following procedures: 
(a) Application. Application for an exception granted pursuant to this chapter shall be made in 
accordance with the requirements of Chapter 18.10, Level III or V, and shall include the 
following: 
1. Applicant’s name, address, and telephone number. 
2. Property description: The assessor’s parcel number, the location of the property and the street 
address if any. 
3. Project description: A full statement of the activities to be undertaken, mitigation measures 
which shall be taken, the reasons for granting such an exception, and any other information 
pertinent to the findings prerequisite to the granting of an exception pursuant to this section. 
4. Two sets of plans indicating the nature and extent of the work proposed. The plans shall depict 
property lines, landmarks and distance to existing watercourse; proposed development activities, 
alterations to topography and drainage channels; mitigation measures, including details of erosion 
control or drainage structures, and the extent of areas to be revegetated. Plans shall be a minimum 
size of 18” x 24”, except that plans for minor proposals may be a minimum size of 8 1/2” x 11”. 
5. Applicant’s property interest or written permission of the owner to make application. 
6. Requested Information: Such further information as the Planning Director may require. 
7. Fees: The required filing fee, set by resolution of the Board of Supervisors, shall accompany 
the application. 
(b) Notice. Notices of all actions taken pursuant to this chapter shall be in accordance with the 
requirements of Chapter 18.10. 
(c) Action. Proposals for minor riparian exceptions may be acted upon at Level III and proposals 
for major riparian exceptions may be acted upon at Level V pursuant to chapter 18.10. 
(d) Findings. Prior to the approval of any exception, the Approving Body shall make the 
following findings: 
1. That there are special circumstances or conditions affecting the property; 
2. That the exception is necessary for the proper design and function of some permitted or 
existing activity on the property; 
3. That the granting of the exception will not be detrimental to the public welfare or injurious to 
other property downstream or in the area in which the project is located; 
4. That the granting of the exception, in the Coastal Zone, will not reduce or adversely impact the 
riparian corridor, and there is no feasible less environmentally damaging alternative; and 
5. That the granting of the exception is in accordance with the purpose of this chapter, and with 
the objectives of the General Plan and elements thereof, and the Local Coastal Program Land Use 
Plan. 
(e) Conditions. The granting of an exception may be conditioned by the requirement of certain 
measures to ensure compliance with the purpose of this chapter. Required measures may include, 
but are not limited to: 
1. Maintenance of a protective strip of vegetation between the activity and a stream, or body of 
standing water. The strip should have sufficient filter capacity to prevent significant degradation 
of water quality, and sufficient width to provide value for wildlife habitat, as determined by the 
Approving Body. 
2. Installation and maintenance of water breaks. 
3. Surface treatment to prevent erosion or slope instabilities. 
4. Installation and maintenance of drainage facilities. 
5. Seeding or planting of bare soil. 
6. Installation and maintenance of a structure between toe of the fill and the high water mark. 
7. Installation and maintenance of sediment catch basins. 
(f) Concurrent Processing of Related Permits. An application for exception may be processed 
concurrently with applications for discretionary permits required for the activity in question. No 
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ministerial permit(s) for the activities in question shall be issued until an exception has been 
authorized. All discretionary permits for the activity in question shall include all conditions 
included in the exception. Where associated discretionary permits are authorized by the Planning 
Commission or Board of Supervisors, that body shall be authorized to act in place of the Zoning 
Administrator in considering an application for an exception if the applications are considered 
concurrently. 
 
16.30.070 Inspection and compliance. 
The Planning Director may conduct inspections to ensure compliance with this chapter. 
(a) Inspection. The following inspections may be performed by the Director: 
1. A pre-site inspection to determine the suitability of the proposed activity and to develop 
necessary conditions for an exception. 
2. A final inspection to determine compliance with conditions, plans and specifications. 
These inspections may take place concurrent with inspection required by any permits necessary 
for the activities in question. 
(b) Notification. The permittee shall notify the Director 24 hours prior to start of the authorized 
work and also 24 hours prior to the time he or she desires a required inspection. 
(c) Right of Entry. The application for exception constitutes a grant of permission for the County 
to enter the permit area for the purpose of administering this chapter from the date of the 
application to the termination of any erosion control maintenance period. If necessary, the 
Director shall be supplied with a key or lock combination or be permitted to install a County lock. 
(Ord. 2460, 7/19/77; 2506, 11/22/77; 2800, 10/30/79; 3335, 11/23/82; 3441, 8/23/83) 
(g) Expiration. Unless otherwise specified, exceptions issued pursuant to this chapter shall expire 
one year from the date of issuance if not exercised. Where an exception has been issued in 
conjunction with a development permit granted pursuant to Chapter 18.10, the exception shall 
expire in accordance with the provisions of Chapter 18.10. (Ord. 2460, 7/19/77; 2506, 11/22/77; 
2800, 10/30/79; 3335, 11/23/82; 3441, 8/23/83) 
 
16.30.080 Violations. 
(a) It shall be unlawful for any person to do cause, permit, aid, abet, suffer or furnish equipment 
or labor for any development activity within a riparian corridor as defined in Section 16.30.030 
unless either (1) a development permit has been obtained and is in effect which authorizes the 
development activity as an exception; or (2) the activity is exempt from the requirement for a 
development permit by the provisions of Section 16.30.050 of this chapter. 
(b) It shall be unlawful for any person to do, cause, permit, aid, abet, suffer or furnish equipment 
or labor for any development activity within a buffer zone of an arroyo as defined in Section 
16.30.030 and as prescribed by the provisions of subsection 16.30.040(b) unless either (1) a 
development permit has been obtained and is in effect which authorizes the development activity 
as an exception; or (2) the activity is exempt from the requirement for a development permit by 
the provisions of Section 16.30.050 of this chapter. 
(c) It shall be unlawful for any person to exercise a development permit authorizing development 
activity as an exception without complying with all of the conditions of such permit. 
(d) It shall be unlawful for any person to knowingly do, cause, permit, aid, abet or furnish 
equipment or labor for any work in violation of a stop work notice from and after the date it is 
posted on the site until the stop work notice is authorized to be removed by the Planning Director. 
(Ord. 2460, 7/19/77; 2506, 11/22/77; 2800, 10/30/79; 3335; 11/23/82; 3451-A, 8/23/83) 
 
16.30.110 Appeals. 
All appeals of actions taken pursuant to the provisions of this Chapter shall be made in 
conformance to the procedures of Chapter 18.10. (Ord. 2460, 7/19/77; 2506, 11/22/77; 2800, 
10/30/79; 3335, 11/23/82; 3451-A, 8/23/83) 
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Chapter 16.32 SENSITIVE HABITAT PROTECTION 
 
16.32.010 Purposes. 
 
16.32.020 Scope. 
 
16.32.030 Amendment. 
 
16.32.040 Definitions. 
 
16.32.050 General provisions. 
 
16.32.060 Approval required. 
 
16.32.070 Assessments and reports required. 
 
16.32.080 Report preparation and review. 
 
16.32.090 Approval conditions. 
 
16.32.095 Project density limitations. 
 
16.32.100 Exceptions. 
 
16.32.105 Exemption. 
 
16.32.120 Appeals. 
 
16.32.130 Violations. 
 
16.32.140 Fees. 
 
16.32.010 Purposes. 
The purposes of this chapter are to minimize the disturbance of biotic communities which are rare 
or especially valuable because of their special nature or role in an ecosystem, and which could be 
easily disturbed or degraded by human activity; to protect and preserve these biotic resources for 
their genetic scientific, and educational values; and to implement policies of the General Plan and 
the Local Coastal Program Land Use Plan. (Ord. 3342, 11/23/82; 3442, 8/23/83) 
 
16.32.020 Scope. 
This Chapter sets forth rules and regulations for evaluating the impacts of development activities 
on sensitive habitats; establishes the administrative procedures for determining whether and what 
type of limitations to development activities are necessary to protect sensitive habitats; and 
establishes a procedure for dealing with violations of this Chapter. This Chapter shall apply to 
both private and public activities including those of the County and other such government 
agencies where not exempted therefrom by state or federal law. Any person doing work in 
conformance with this Chapter must also abide by all other pertinent local, state and federal laws 
and regulations. (Ord. 3342, 11/23/82; 3442, 8/23/83; 4027, 11/7/89; 4166, 12/10/91) 
 
16.32.030 Amendment. 
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Any revision to this chapter which applies to the Coastal Zone shall be reviewed by the Executive 
Director of the California Coastal Commission to determine whether it constitutes an amendment 
to the Local Coastal Program. When an ordinance revision constitutes an amendment to the Local 
Coastal Program such revisions shall be processed pursuant to the hearing and notification 
provisions of Chapter 13.03 of the County Code and shall be subject to approval by the California 
Coastal Commission. (Ord. 3342, 11/23/82; 3342, 8/23/83) 
 
16.32.040 Definitions. 
All terms used in this chapter shall be as defined in the General Plan and Local Coastal Program 
Land Use Plan and as follows: 
Area of Biotic Concern. Any area in which development may affect a sensitive habitat, as 
identified on the Local Coastal Program Sensitive Habitats maps, the General Plan Resources and 
Constraints maps and other biotic resources maps on file in the Planning Department, or as 
identified during inspection of a site by Planning Department staff. 
Biotic Assessment. A brief review of the biotic resources present at a project site prepared by the 
County biologist. 
Biotic Permit. A permit for development in an area of biotic concern issued pursuant to the 
provisions of this chapter. 
Biotic Report. A complete biotic investigation conducted by an approved biologist from a list 
maintained by the county, including but not limited to the following: 
1. Identification of the rare endangered, threatened and unique species on the site; 
2. Identification of the essential habitats of such species; 
3. Recommendations to protect species and sensitive habitats. When a project is found to have a 
significant effect on the environment under the provisions of the Environmental Review 
Guidelines, the biotic report shall be made a part of the Environmental Impact Report. 
Building Envelope. A designation on a site plan or parcel map indicating where structures and 
paving are to be located. 
Decision-Making Body. The Zoning Administrator, Planning Commission, or Board of 
Supervisors, whichever body is considering the development permit, when biotic review is 
concurrent with review of a development permit. When a biotic permit is required, the decision-
making body shall be the Planning Director. 
Disturbance. Any activity which may adversely affect the longterm viability of a rare, 
endangered, threatened, or locally unique species or any part of a sensitive habitat. 
Development/Development Activity. On land, in or under water, the placement or erection of any 
solid material or structure; discharge or disposal of any dredged material or of any gaseous, 
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any 
materials; change in the density or intensity of use of land, including but not limited to 
subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of the 
Government Code), and any other division of land, including lot splits, except where the land 
division is brought about in connection with the purchase of such land by a public agency for 
public recreational use; change in the intensity of use of water, or of access thereto; 
reconstruction, demolition, alteration or improvement of any structure in excess of 50 percent of 
the existing structure’s fair market value, including any facility of any private, public or 
municipal utility; the removal or harvesting of major vegetation other than for agricultural 
purposes, kelp harvesting, and timber operations which are in accordance with a timber 
harvesting plan submitted pursuant to the provisions of the Z’berg-Nejedly Forest Practice Act of 
1973; the disturbance of any rare, endangered, or locally unique plant or animal or its habitat. 
Environmental Coordinator. The Planning Department staff person assigned to review 
applications and make determinations based upon the County Environmental Review Guidelines 
adopted pursuant to Chapter 16.01 of the Santa Cruz County Code. 
Environmentally Sensitive Habitat Area. See Sensitive Habitat. 
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Essential Habitat. See Sensitive Habitat. 
Feasible. Capable of being accomplished in a successful manner within a reasonable period of 
time, taking into account economic, environmental, social and technological factors, as 
determined by the County. 
Impervious Surface. Any non-permeable surface, including roofs and non-porous paving 
materials such as asphalt or concrete, but not including directly permeable surfaces such as decks 
that allow the passage of water or gravel driveways less than five inches thick. 
Person. Any individual, firm, association, corporation, partnership, business, trust company, a 
public agency as specified in Section 53090 of the California Government Code, or the state or a 
state agency. 
Rare and Endangered Species. A plant or animal species designated as rare, endangered or 
threatened by the State Fish and Game Commission, the United States Department of Interior 
Fish and Wildlife Service, or the California Native Plant Society. 
Resource Dependent Use. Any development or use which requires utilization of a natural 
resource and must be sited within a sensitive habitat in order to be able to function at all, such as 
a fish hatchery. 
Restoration. Restoring native vegetation, natural drainage, and water quality, including but not 
limited to replanting native vegetation, removing garbage, and protecting the habitat from the 
inflow of polluted water or excessive sedimentation. 
Sensitive Habitat. An area is defined as a sensitive habitat if it meets one or more of the following 
criteria. 
(a) Areas of special biological significance as identified by the State Water Resources Control 
Board. 
(b) Areas which provide habitat for locally unique biotic species/communities including but not 
limited to: oak woodlands, coastal scrub, maritime chaparral, native rhododendrons and 
associated Elkgrass, indigenous Ponderosa Pine, indigenous Monterey Pine, mapped grassland in 
the Coastal Zone and sand parkland; and Special Forests including San Andreas Oak Woodlands, 
indigenous Ponderosa Pine, indigenous Monterey Pine and ancient forests. 
(c) Areas adjacent to essential habitats of rare, endangered or threatened species as defined in (e) 
and (f) below. 
(d) Areas which provide habitat for species of special concern as listed by the California 
Department of Fish and Game in the Special Animals list, Natural Diversity Database. 
(e) Areas which provide habitat for rare or endangered species which meet the definition of 
Section 15380 of the California Environmental Quality Act guidelines. 
(f) Areas which provide habitat for rare, endangered or threatened species as designated by the 
State Fish and Game Commission, United States Fish and Wildlife Service or California Native 
Plant Society. 
(g) Nearshore reefs, rocky intertidal areas, seacaves, islets, offshore rocks, kelp beds, marine 
mammal hauling grounds, sandy beaches, shorebird roosting, resting and nesting areas, cliff 
nesting areas and marine, wildlife or educational/research reserves. 
(h) Dune plant habitats. 
(i) All lakes, wetlands, estuaries, lagoons, streams and rivers. 
(j) Riparian corridors. 
Structure. Anything constructed or erected which requires a location on the ground or in the 
water, including but not limited to any building, retaining wall, driveway, telephone line, 
electrical power transmission or distribution line, water line, road or wharf. 
Toxic Chemical Substance: 
1. Any chemical used for killing insects, fungi, rodents, etc., including insecticides, acaricides, 
fungicides, herbicides, rodenticides, and nematocides. 
2. Any chemical which would be deleterious to a sensitive habitat. 
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Water Purveyor. Any agency or entity supplying water to five or more connections. (Ord. 3342, 
11/23/82; 3442, 8/23/83; 4346, 12/13/94) 
 
16.32.050 General provisions. 
(a) No toxic chemical substance shall be used in a sensitive habitat in such a way as to have 
deleterious effects on the habitat unless an emergency has been declared by a federal, state, or 
county agency, or such use has been deemed necessary by the California Department of Fish and 
Game to eliminate or reduce a threat to the habitat itself, or a substantial risk to public health will 
exist if the toxic chemical substance is not used. 
(b) Pursuant to California Administrative Code Section 2452, the Agricultural Commissioner, in 
reviewing an application to use a restricted material, shall consider the potential effects of the 
material on a sensitive habitat, and mitigation measures shall be required as necessary to protect 
the sensitive habitat. No approval shall be issued if adverse impacts cannot be mitigated. (Ord. 
3342, 11/23/82; 3442, 8/23/83) 
 
16.32.060 Approval required. 
(a) Except as provided in Subsection (b) below, no person shall commence any development 
activity within an area of biotic concern until a biotic approval has been issued unless such 
activity has been reviewed for biotic concerns concurrently with the review of a development or 
land-division application pursuant to Chapter 18.10, Level III. (Ord. 3342, 11/23/82; 3442, 
8/23/83; 4030, 11/21/89) 
(b) A biotic assessment shall not be required for repair or reconstruction of a structure damaged 
or destroyed as a result of a natural disaster for which a local emergency has been declared by the 
Board of Supervisors, when: 
(1) the structure, after repair or reconstruction, will not exceed the floor area, height or bulk of the 
damaged or destroyed structure by 10%, and 
(2) the new structure will be located in substantially the same location. (Ord. 4030, 11/21/89; 
4160, 12/10/91) 
 
16.32.070 Assessments and reports required. 
A biotic assessment shall be required for all development activities and applications in areas of 
biotic concern, as identified on maps on file in the Planning Department or as identified during 
inspection of the site by Planning Department staff. A biotic report shall be required if the 
Environmental Coordinator determines on the basis of the biotic assessment that further 
information is required to ensure protection of the sensitive habitat consistent with General Plan 
and Local Coastal Program Land Use Plan policies. If the Environmental Coordinator determines 
that the project will have a significant effect on the environment under the provisions of the 
Environmental Review Guidelines, the biotic report shall be part of the Environmental Impact 
Report. (Ord. 3342, 11/23; 3442, 8/23/83) 
 
16.32.080 Report preparation and review. 
(a) Submittals Required. When a biotic assessment or biotic report is required, the applicant shall 
submit an accurate plot plan showing the property lines and the location and type of existing and 
proposed development and other features such as roads, gullies, and significant vegetation. Any 
other information deemed necessary by the Planning Director shall be submitted upon request. 
(b) Report Preparation. The biotic assessment shall be conducted by the county biologist. The 
biotic report shall be prepared by a biologist from a list maintained by the Planning Department, 
at applicant’s expense, and shall be subject to acceptance as specified in this section. All biotic 
assessments and report shall conform to county report guidelines established by the Planning 
Director. 
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(c) Report Acceptance and Review. All biotic assessments and reports shall be found to conform 
to county report guidelines by the Environmental Coordinator. When technical issues are 
complex, the report may be reviewed and found adequate by a biologist retained by the County. 
All biotic reports shall be referred to the California Department of Fish and Game for review and 
comment, and shall be available for review by other interested parties. 
(d) Report Expiration. A biotic assessment shall be valid for one year and a biotic report shall be 
valid for five years following acceptance of the assessment or report, except where a change in 
site conditions, development proposal, technical information, or county policy significantly 
affects and thus may invalidate the technical data, analysis, conclusions, or recommendations of 
the report. (Ord. 3342, 11/23/82; 3442, 8/23/83) 
 
16.32.090 Approval conditions. 
(a) Conditions of approval shall be determined by the Environmental Coordinator through the 
environmental review process. These conditions may be based on the recommendations of the 
biotic assessment or biotic report and shall become conditions of any subsequent approval issued 
for the property. Such conditions shall also apply to all development activities engaged in on the 
property. Any additional measures deemed necessary by the decision-making body shall also 
become development permit conditions. Exceptions may be granted by the decision-making body 
subject to the provisions of Section 16.32.100. (Ord. 4496-C, 8/4/98) 
(b) The following conditions shall be applied to all development within any sensitive habitat area: 
1. All development shall mitigate significant environmental impacts, as determined by the 
Environmental Coordinator. 
2. Dedication of an open space or conservation easement or an equivalent measure shall be 
required as necessary to protect the portion of a sensitive habitat which is undisturbed by the 
proposed development activity or to protect a sensitive habitat on an adjacent parcel. 
3. Restoration of any area which is a degraded sensitive habitat or has caused or is causing the 
degradation of a sensitive habitat shall be required, provided that any restoration required shall be 
commensurate with the scale of the proposed development. 
(c) All development activities in or adjacent to a sensitive habitat area shall conform to the 
following types of permitted uses, and the following conditions for specific habitats shall become 
minimum permit conditions unless the approving body pursuant to Chapter 18.10 finds that the 
development will not affect the habitat based on a recommendation of the Environmental 
Coordinator following a biotic review pursuant to Section 16.32.070. 
 
 
A. ENVIRONMENTALLY SENSITIVE HABITAT AREAS 
 
Only resource-dependent uses shall be allowed within any environmentally sensitive habitat area 
 


TYPE OF SENSITIVE 
AREA 


PERMITTED OR 
DISCRETIONARY USES CONDITIONS 


1. All Essential Habitats 
  
  
 


Nature study and research, 
hunting, fishing and 
equestrian trails that have no 
adverse impacts on the species 
or habitat; timber harvest as a 
conditional use 


Preservation of essential habitats 
shall be required 







 193 


2. Kelp Beds 
  
  
 


Nature observation, 
mariculture, scuba diving 
 


No development shall be allowed 
which might result in a discharge 
to the marine environment, 
whether within or without the 
sensitive habitat, which might 
adversely affect this habitat type 


3. Rocky Intertidal Areas 
  
 


Nature observation, scientific 
research, educational 
instruction, take of marine 
organisms consistent with 
department of Fish and Game 
regulations 


 


4. Marine Mammal Hauling 
Grounds 


Scientific research 
 


 


5. Shorebird Nesting Areas Scientific research  
6. Davenport Pier Rock Cliffs 
and Rock Outcrops offshore 
which are Seabird/Shorebird 
Resting Areas and Roosting 
Sites 


Scientific research  


7. Sandy Beaches which are 
Seabird/Shorebird Resting 
Areas and Roosting Sites 


Seasonal Beach recreation  


8. Dunes and Coastal Strand Scientific research, 
educational 


Wooden boardwalks for trails 
through dunes shall be required 


9. Cliff Nesting Areas Scientific research Fifty-foot buffer from bluff top at 
or above nesting area shall be 
required 


10. Coastal Scrub Bluff top viewing, hiking, 
nature observation 


Land clearing shall be minimized 
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11. Wetlands, Estuaries and 
Lagoons 


Any Harkins Slough Road 
improvements that (1) expand 
the roadway prism outside of 
the existing paved area; or (2) 
constitute a major public 
works project; or (3) are 
necessary to serve permitted 
development located within 
City of Watsonville Coastal 
Zone Area C shall provide 
enhanced habitat connectivity: 
1) for Hanson Slough, if the 
Hanson Slough portion of the 
road is improved (e.g., by 
replacing the existing culvert 
with an alternative structure, 
such as a box culvert, that 
better connects slough 
resources on either side of 
Harkins Slough Road); and 2) 
between the west branch of 
Struve Slough north of 
Harkins Slough Road and the 
Department of Fish and Game 
reserve south of Harkins 
Slough Road by replacing the 
culverts under Harkins Slough 
Road with a bridge of 
adequate span to provide for 
flood protection and habitat 
connectivity with regard to 
slough resources on either side 
of Harkins Slough Road, 
unless an alternative that is 
environmentally equivalent or 


One hundred foot buffer measured 
from the high-water mark shall be 
required 
 
 
 
 
Distance between structures and 
wetland shall be maximized 
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 superior to a bridge is 
identified. Fill of any portion 
of the west branch of Struve 
Slough, except for incidental 
public services, is prohibited. 
Any such road improvements 
shall include measures to 
protect habitat, and shall be 
sited and designed to 
minimize the amount of noise, 
lights, glare and activity 
visible and/or audible within 
the sloughs. Night lighting 
shall be limited to the 
minimum necessary to meet 
safety requirements and shall 
incorporate design features 
that limit the height and 
intensity of the lighting to the 
greatest extent feasible; 
provide shielding and 
reflectors to minimize on-site 
and off-site light spill and 
glare to the greatest extent 
feasible; avoid any direct 
illumination of sensitive 
habitat areas; and incorporate 
timing devices to ensure that 
the roadway is illuminated 
only during those hours 
necessary for school functions 
and never for an all night 
period. Any improvements 
made to Harkins Slough road 
pursuant to this policy shall 
also be consistent with County 
Code Section 17.02.081. Any 
amendments to this section, 
including revocation, require a 
super-majority vote of the 
Board of Supervisors. 


 


12. Rivers and Streams 
(includes Anadromous Fish 
Spawning Areas) 


Scientific research, 
educational instruction, 
aquaculture 


 


13. Intermittent Wetlands Limited grazing, including 
limited grazing associated 
with soil-dependent 
biomedical livestock 
operations, uses within 
wetlands (above), existing 
agriculture 
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14. Reservoirs and Ponds 
  


Water storage and diversion, 
aquaculture 


 


 
No new development shall be allowed adjacent to marshes, streams, and bodies of 
water if such development would cause adverse impacts on water quality, which cannot 
be mitigated or will not be fully mitigated by the project proponent. 
 
B. AREAS ADJACENT TO THE ESSENTIAL HABITATS OF RARE AND 
ENDANGERED SPECIES 
 
TYPE OF HABITAT  PERMITTED OR 


DISCRETIONARY USES 
CONDITIONS 


1. Santa Cruz Long-Toed 
Salamander (SP District) 
Also see Section 
16.32.100(b) 


Nature study and research, 
residential uses at urban low 
densities as conditioned, 
where designated on LCP 
Land Use Maps, existing 
agriculture 


Site disturbance before re-
vegetation (i.e. total site 
coverage) shall not exceed 
25% of lot. 


  Site disturbance after re-
vegetation shall not exceed 
15% of lot. Impervious 
surface shall not exceed 
10% of lot. The objective of 
this requirement is to 
reduce the amount of 
erosion and siltation 
impacts; therefore, it does 
not apply to sites lying 
outside the drainage basin. 


  Conservation easement 
over undisturbed portion of 
site shall be dedicated to 
Department of Fish and 
Game. 


  Grading or filling within drip 
line of 24” or larger 
diameter trees shall be 
avoided. 


  A landscape plan 
consisting of nature shrubs 
and/or trees shall be 
submitted with building 
plans for areas of 
vegetation removal. 


  Native trees shall be 
retained to the maximum 
extent possible. 


  Disturbed areas shall be re-
vegetated promptly with 
nature or approved 
species. 


  Step or pole foundations 
shall be required on slopes 
over 15%. Pole foundations 
shall be required on slopes 
over 30%. 


  All curbs and gutters shall 
be rounded. 
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  Seepage pits shall be 
required where feasible. 


  No grading shall be allowed 
between October 15 and 
April 15. 


  Grading and removal of 
vegetation shall be minimal 
and shall be restricted to 
areas where it is necessary 
to maintain existing 
agricultural use and for the 
construction of buildings, 
driveways and septic 
systems. 


  For the purpose of 
calculating site disturbance 
and impervious surface 
coverage, when the project 
is an addition to an existing 
development, the existing 
development and the 
additional shall be 
considered as a new 
development. 


  Except for new foundations 
which may not feasibly be 
constructed according to 
the standards, additions to 
existing developments shall 
conform to other Local 
Coastal Plan performance 
standards. 


2. Santa Cruz Cypress 
Groves 
  
 


Scientific 
research/educational 
instruction 


A minimum 50 foot buffer 
between cypress 
communities and location 
of development shall be 
required. 


 
C. HABITATS OF LOCALLY UNIQUE SPECIES 
TYPE OF HABITAT AREA PERMITTED OR 


DISCRETIONARY USES 
CONDITIONS 


1. Special Forests (San 
Andreas, Live Oak, 
Woodland/Maritime 
Chaparral, Indigenous 
Ponderosa Pine Forests, 
and Indigenous Monterey 
Pine Forest) 


Forest preserve, nature 
observation, educational 
instruction, residential uses, 
meeting performance 
criteria 


Structures shall be 
clustered, and/or located 
near to any existing 
structure. 


  Landscaping plan shall 
include characteristic 
species. 


  Applicants shall enter into 
a “declaration of restriction” 
allowing the development 
and utilization of a 
prescribed burning 
program or other means to 
mimic the effects of natural 
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fires. 
  For residential 


development, site 
disturbance shall not 
exceed 1/4 acre per unit, or 
25% of the parcel; 
whichever is less. 


2. Grassland in the Coastal 
Zone 


Nature observation, 
educational instruction, 
grazing, soil dependent 
biomedical livestock 
operations, viticulture 
consistent with Local 
Coastal Plan policies; 
residential uses meeting 
performance criteria. 


Structures shall be 
clustered and located 
outside the grassland 
where feasible. 


(Ord. 3342, 11/23/82; Ord. 3442, 8/23/83; Ord. 4474-C, 5/19/98; Ord. 4750 § 3, 
11/25/03) 
 
16.32.095 Project density limitations. 
The following requirements shall apply to density calculations for new building sites 
created in habitats of locally unique species through minor land divisions, subdivisions, 
or Residential Development Permits: 
(a) Special Forests--Prohibit land divisions within designated Special Forests unless the 
area to be divided is removed from the mapped special forests habitat area by General 
Plan--Local Coastal Program amendment. On parcels with existing mapped special 
forest areas which contain developable land outside those areas, allow development at 
the lowest density of the land use designation and require that development be clustered 
and located outside the habitat areas. Allow one single-family dwelling unit per existing 
parcel of record. Where property owners upgrade special forest areas on their parcels, 
outside of mapped areas, through resource management activities, the prevailing 
General Plan densities shall not be reduced. 
(b) Grasslands--Prohibit land divisions of native and mixed native grassland habitat 
mapped in the Coastal Zone unless the area to be divided is removed from the mapped 
grassland habitat area by General Plan--Local Coastal Program amendment. On parcels 
with existing mapped native and mixed native grasslands and which contain developable 
land outside those habitats, allow development at the lowest density of the land use 
designation and require that development be clustered and located outside the habitat 
areas. Allow one single-family dwelling unit per existing parcel of record. Where property 
owners upgrade grasslands on their parcels, outside of mapped areas, through resource 
management activities, the prevailing General Plan densities shall not be reduced. (Ord. 
4346, 12/13/94; 4496-C, 8/4/98) 
 
16.32.100 Exceptions. 
Exceptions to the provisions of Section 16.32.090 may be approved by the decision-
making body. 
(a) In granting an exception, the decision-making body shall make the following findings: 
1. That adequate measures will be taken to ensure consistency with the purpose of this 
chapter to minimize the disturbance of sensitive habitats; and 
2. One of the following situations exists: 
(i) The exception is necessary for restoration of a sensitive habitat; or 
(ii) It can be demonstrated by biotic assessment, biotic report, or other technical 
information that the exception is necessary to protect public health, safety, or welfare. 
(b) Notwithstanding the above, the decision-making body may grant an exception for 
development within the essential habitat of the Santa Cruz Long-Toed Salamander as 
follows: 
1. Upon receiving a development application for an undeveloped parcel within the 
essential habitat, the County shall notify the California Coastal Commission, the Coastal 
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Conservancy, the California Department of Fish and Game, and the U.S. Fish and 
Wildlife Service. The County or other agency shall have one year to decide whether 
acquisition of the parcel is to proceed. If the County and other agencies decide not to 
acquire the parcel and development potential in the essential habitat has not been 
otherwise permanently eliminated by resubdivision, easement, or other recorded means, 
the decision-making body may grant an exception to allow the development to proceed 
provided that it finds that the proposed development cannot be accommodated on the 
parcel outside the essential habitat, and that it will be consistent with the standards for 
the area adjacent to the essential habitat and other LCP policies. 
2. The permittee shall provide a cash deposit, Time Certificate of Deposit, or equivalent 
security, acceptable to the County. This security shall be payable to the County, in an 
amount not less than five thousand dollars ($5,000.00) or greater than ten thousand 
dollars ($10,000.00), to be determined by the County on case-by-case basis, depending 
on site-specific circumstances. The purpose of this security shall be to ensure 
compliance with the development standards for the area adjacent to the essential 
habitat, and shall not be returned unless and until all required standards and 
improvements are met. All expenditures by the County for corrective work necessary 
because of the permitteeʼs failure to comply with the provisions of the permit and this 
chapter shall be charged against the security deposit. (Ord. 3342, 11/23/82; 3442, 
8/23/83) 
 
16.32.105 Exemption. 
Existing commercial agricultural operations and related activities, but not establishment 
or expansion of any Biomedical Livestock Operation, shall be exempted from the 
provisions of Section 16.32.060. Any development activity which has received a riparian 
exception approved according to the provisions of Chapter 16.30 (Riparian Corridors and 
Wetlands Protection) may be exempted from the provisions of this chapter if the 
Planning Director determines that such development activity has received a review, in 
connection with the granting of the riparian exception, equivalent to the review that would 
be required by this chapter. (Ord. 3342, 11/23/82; 3442, 8/23/83; 4474-C, 5/19/98) 
 
16.32.120 Appeals. 
All appeals of actions taken pursuant to the provisions of this Chapter shall be made in 
conformance with the procedures in Chapter 18.10; provided, however that code 
enforcement actions and decisions are not subject to administrative appeal except for 
appeals of revocation of permits pursuant to Section 18.10.136(c). (Ord. 3342, 11/23/82; 
3442, 8/23/83; Ord. 4392A, 4/2/96) 
 
16.32.130 Violations. 
(a) It shall be unlawful for any person at any time to do, cause, permit, aid, abet, suffer or 
furnish equipment or labor for any development activity within an area of biotic concern 
as defined in Section 16.32.040 unless: (1) a development permit has been obtained and 
is in effect which authorizes such development activity; or (2) the development activity 
has been reviewed for biotic concerns concurrently with the discretionary review of an 
approved permit required by Title 13 or Title 14 of the Santa Cruz County Code, within 
such area; or (3) the activity is exempt from the requirement for a development permit by 
the provisions of Section 16.32.105 of this chapter and from the requirements for a 
coastal permit by the provisions of Chapter 13.20. 
(b) It shall be unlawful for any person to exercise a development permit which authorizes 
development activity within an area of biotic concern without complying with all of the 
conditions of such permit. 
(c) It shall be unlawful for any person to use, cause, permit, aid, abet, suffer or furnish 
equipment or labor to use any toxic chemical substance in a sensitive habitat in such a 
way as to have a deleterious effect on the habitat unless: (1) an emergency has been 
declared by a federal, state, or county agency, or (2) such use has been deemed 
necessary by the California Department of Fish and Game to eliminate or reduce a 
threat to the habitat itself; or (3) a substantial risk to public health will exist if the toxic 
chemical substance is not used. 
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(d) It shall be unlawful for any person to refuse or fail to carry out measures as required 
by a notice of violation issued by the Planning Director under the provisions of Section 
16.32.131 of this chapter. 
(e) It shall be unlawful for any person to knowingly do, cause, permit, aid, abet or furnish 
equipment or labor for any work in violation of a stop work notice from and after the date 
it is posted on the site until the stop work notice is authorized to be removed by the 
Planning Director. (Ord. 3451, 8/23/83) 
 
16.32.140 Fees. 
Fees for biotic assessments, biotic reports, and review of technical reports shall be set 
by resolution by the Board of Supervisors. (Ord. 3342, 11/23/82; 3442, 8/23/83) 
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Chapter 16.34 SIGNIFICANT TREES PROTECTION 
 
16.34.010 Purpose. 
 
16.34.015 Scope. 
 
16.34.020 Amendment. 
 
16.34.030 Definitions. 
 
16.34.040 Permit required. 
 
16.34.050 Application and fee. 
 
16.34.060 Required findings. 
 
16.34.065 Approvals. 
 
16.34.070 Conditions of approval. 
 
16.34.080 Emergencies. 
 
16.34.090 Exemptions. 
 
16.34.105 Violations. 
 
16.34.110 Enforcement. 
 
16.34.120 Appeals. 
 
16.34.130 Expiration. 
 
16.34.140 Amendment. 
 
16.34.010 Purpose. 
(a) The Board of Supervisors of Santa Cruz County finds that the trees and forest 
communities located within the Countyʼs Coastal Zone are a valuable resource. Removal 
of significant trees could reduce scenic beauty and the attractiveness of the area to 
residents and visitors. 
(b) The Board of Supervisors further finds that the preservation of significant trees and 
forest communities on private and public property is necessary to protect and enhance 
the countyʼs natural beauty, property values, and tourist industry. The enactment of this 
chapter is necessary to promote the public health, safety, and general welfare of the 
county, while recognizing individual rights to develop, maintain, and enjoy the use of 
private property to the fullest possible extent. (Ord. 3341, 11/23/82; 3443, 8/23/83) 
 
16.34.015 Scope. 
This chapter regulates the removal of trees in the Coastal Zone when not included in the 
provisions of a discretionary permit. This chapter establishes the type of trees to be 
protected, the circumstances under which they may be removed, and the procedures for 
obtaining a permit for their removal. The provisions of this chapter apply to all persons 
as defined herein; they also establish standards applicable to tree cutting activities of 
public agencies required to obtain a Coastal Zone Permit pursuant to Chapter 13.20 of 
the Santa Cruz County Code. (Ord. 3341, 11/23/82; 3443, 8/23/83) 
 
16.34.020 Amendment. 
Any revision to this chapter which applies to the Coastal Zone shall be reviewed by the 
Executive Director of the California Coastal Commission to determine whether it 
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constitutes an amendment to the Local Coastal Program. When a ordinance revision 
constitutes an amendment to the Local Coastal Program, such revision shall be 
processed pursuant to the hearing and notification provisions of Chapter 13.03 of the 
County Code and shall be subject to approval by the California Coastal Commission. 
(Ord. 3341, 11/23/82; 3443, 8/23/83) 
16.34.030 Definitions. 
All terms used in this chapter shall be as defined in the General Plan and Local Coastal 
Program Land Use Plan glossaries and as follows: 
Coastal Zone. That unincorporated area of the County of Santa Cruz as defined by the 
California Coastal Act of 1976, Division 20 of the California Public Resources Code. This 
area is identified on the General Plan and Local Coastal Program Land use Plan maps. 
Diameter Breast Height (d.b.h.). The average diameter of a tree outside the bark at a 
point 4.5 feet above the highest level ground. 
Person. Any individual, firm, association, corporation, partnership, business, trust 
company, or a local public agency as specified in Section 53090 of the California 
Government Code; or the state or a state agency or city when not engaged in a 
sovereign activity. Where a Coastal Zone Permit is required pursuant to Chapter 13.20, 
state and federal agencies may be required to comply with various provisions of this 
chapter as a condition of the Coastal Zone Permit. 
Planning Director. The Director of the Planning Department or his or her authorized 
designee charged with the administration and enforcement of this chapter. 
Significant Tree. For the purposes of this Chapter, “significant tree” shall include any 
tree, sprout clump, or group of trees, as follows: 
(a) Within the Urban Services Line or Rural Services Line, any tree which is equal to or 
greater than 20 inches d.b.h. (approximately 5 feet in circumference); any sprout clump 
of five or more stems each of which is greater than 12 inches d.b.h. (approximately 3 
feet in circumference); or any group consisting of five of more trees on one parcel, each 
of which is greater than 12 inches d.b.h. (approximately 3 feet in circumference). 
(b) Outside the Urban Services Line or Rural Services line, where visible from a scenic 
road, any beach, or within a designated scenic resource area, any tree which is equal to 
or greater than 40 inches d.b.h. (approximately 10 feet in circumference); any sprout 
clump of five or more stems, each of which is greater than 20 inches d.b.h. 
(approximately 5 feet in circumference); or, any group consisting of ten or more trees on 
one parcel, each greater than 20 inches d.b.h. (approximately 5 feet in circumference). 
(c) Any tree located in a sensitive habitat as defined in Chapter 16.32. Also see Section 
16.34.090(c), exemption of projects with other permits. 
Significant Tree Removal Permit. A permit issued pursuant to the provisions of this 
Chapter. 
Sprout Clump. Individual stems arising from one root collar and sharing a common root 
system. (Ord. 3341, 11/23/82; 3443, 8/23/83; 4346, 12/13/94) 
16.34.040 Permit required. 
Except for those exempt activities as enumerated in Section 16.34.090, no person shall 
do, cause, permit, aid, abet, suffer, or furnish equipment or labor to remove, cut down, or 
trim more than one-third of the green foliage of, poison, or otherwise kill or destroy any 
significant tree as defined in this chapter within the Coastal Zone until a significant tree 
removal approval for the project has been obtained pursuant to Chapter 18.10, Level II. 
(Ord. 3341, 11/23/82; 3443, 8/23/83) 
 
16.34.050 Application and fee. 
Applications for significant tree removal approvals granted pursuant to this Chapter shall 
be made in accordance with the requirements of Chapter 18.10, Level II, and shall: 
(a) Applicantʼs or authorized representativeʼs name, address, and telephone number. 
(b) Property description. The description of the site(s) involved, including the street 
address, if any, and the assessorʼs parcel number. 
(c) Required information. The following information shall be provided in writing: 
1. A site plan sufficient to identify and locate the trees to be removed, other trees, 
buildings, proposed buildings, and other improvements. 
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2. A description of the species, circumference or diameter at breast height, estimated 
height, and general health of the tree(s) to be removed. 
3. A description of the method to be used in removing the tree(s). 
4. Reason(s) for removal of the tree(s). 
5. Proposed visual impact mitigation measures as appropriate. Size, location, and 
species of replacement trees, if any, shall be indicated on the site plan. 
(d) Applicantʼs Property Interest. Evidence that the applicant is the owner or purchaser 
under contract of the premises involved, is the owner of a leasehold interest, or has 
written permission of the owner to make the application. 
(e) Further Information. Such further information as may be required by the Planning 
Director, including but not limited to the opinion of a registered professional forester, tree 
surgeon, or other qualified expert. 
(f) Filing Fee. A filing fee, set by resolution of the Board of Supervisor, shall accompany 
the application. (Ord. 3341, 11/23/82; 3443, 8/23/83) 
 
16.34.060 Required findings. 
One or more of the following findings shall be made prior to granting approvals pursuant 
to this Chapter in addition to the findings required for the issuance of a development 
permit in accordance with Chapter 18.10: 
(a) That the significant tree is dead or is likely to promote the spread of insects or 
disease. 
(b) That removal is necessary to protect health, safety, and welfare. 
(c) That removal of a non-native tree is part of a plan approved by the County to restore 
native vegetation and landscaping to an area. 
(d) That removal will not involve a risk of adverse environmental impacts such as 
degrading scenic resources. 
(e) That removal is necessary for operation of active or passive solar facilities, and that 
mitigation of visual impacts will be provided. 
(f) That removal is necessary in conjunction with another permit to allow the property 
owner an economic use of the property consistent with the land use designation of the 
Local Coastal Program Land Use Plan. 
(g) That removal is part of a project involving selective harvesting for the purpose of 
enhancing the visual qualities of the landscape or for opening up the display of important 
views from public places. 
(h) That removal is necessary for new or existing agricultural purposes consistent with 
other county policies and that mitigation of visual impacts will be provided. Also see 
Section 16.34.090(d), exemption of tree crops. (Ord. 3341, 11/23/82; 3443, 8/23/83) 
16.34.065 Approvals. 
Significant tree removal applications shall be processed according to Chapter 18.10, 
Level II. Approvals shall be granted by the Planning Director or his designee. Notices of 
actions taken pursuant to this Chapter shall be in accordance with Chapter 18.10. (Ord. 
3341, 11/23/82; 3443, 8/23/83) 
 
16.34.070 Conditions of approval. 
In granting any permit as provided herein, the Planning Director may attach reasonable 
conditions to mitigate visual impacts and ensure compliance with the provisions of this 
chapter, including but not limited to replacement of trees removed with trees acceptable 
to the Planning Director. (Ord. 3341, 11/23/82; 3443, 8/23/83) 
 
16.34.080 Emergencies. 
In the case of emergency caused by the hazardous or dangerous condition of a tree and 
requiring immediate action for the safety of life or property, such necessary action may 
be taken to remove the tree or otherwise reduce or eliminate the hazard without 
complying with the other provisions of this part, except that the person responsible for 
cutting or removal of the tree shall report such action to the Planning Director within ten 
(10) working days thereafter. (Ord. 3341, 11/23/82; 3443, 8/23/83) 
 
16.34.090 Exemptions. 
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The following work is exempted from all provisions of this chapter: 
(a) Timber operations which are in accordance with a timber harvesting plan submitted 
pursuant to the provisions of the Zʼberg-Nejedly Forest Practices Act of 1973 
(commencing with Section 4511). 
(b) Any activity done pursuant to a valid timber harvest permit, or a notice of timber 
harvesting, approved pursuant to Chapter 16.52 of the Santa Cruz County Code. 
(c) Any tree removal authorized pursuant to valid discretionary permit approved pursuant 
to Chapter 16.20 (Grading), Chapter 13.10 (Zoning Regulations), Chapter 14.01 
(Subdivision Regulations), Chapter 16.54 (Mining Regulations), Chapter 16.22 (Erosion 
Control), Chapter 16.30 (Riparian Corridor Protection), Chapter 13.20 (Coastal Zone 
Permit) or Chapter 16.32 (Sensitive Habitats Protection) of the Santa Cruz County Code. 
(d) Removal of tree crops pursuant to agricultural operations. (Ord. 3341, 11/23/82; 
3443, 8/23/83) 
 
16.34.105 Violations. 
(a) It shall be unlawful for any person to do, cause, permit, aid, abet or furnish equipment 
or labor to remove, cut down, trim more than one-third of the foliage of, poison, or 
otherwise kill or destroy any significant tree as defined in Section 16.34.030 of this 
chapter within the coastal zone unless: (1) a development permit has been obtained and 
is in effect which authorizes such activity; or (2) the activity is exempt from the 
requirement for such a permit by reason of the provisions of Section 16.34.090 of this 
chapter; or (3) there was an emergency caused by the hazardous or dangerous 
condition of the tree which required the action to be taken immediately for the safety of 
life or property. 
(b) It shall be unlawful for any person to exercise any development permit which 
authorizes actions affecting significant trees without complying with all of the conditions 
of such permit. (Ord. 3451-A, 8/23/83) 
 
16.34.110 Enforcement. 
It shall be unlawful for any person whether as owner, principal, agent, or employee or 
otherwise to perform an action or allow a situation to continue that violates the provisions 
of this Chapter or violates any permit conditions required pursuant to this Chapter. All 
violations shall be punishable in accordance with the provisions of Chapter 18.10, except 
where specified elsewhere in this Chapter and as follows. (Ord. 3341, 11/23/82; 3443, 
8/23/83) 
 
16.34.120 Appeals. 
All appeals of actions taken pursuant to the provisions of this Chapter shall be made in 
conformance with the procedures et forth in Chapter 18.10; provided, however, that code 
enforcement actions and decisions are not subject to administrative appeal except for 
appeals of revocation of permits pursuant to Section 18.10.136(c). (Ord. 3341, 11/23/82; 
3443, 8/23/83; 4392A, 4/2/96) 
 
16.34.130 Expiration. 
Unless otherwise specified, approvals issued pursuant to this Chapter shall expire one 
year from the date of issuance if not exercised. Where approvals are issued in 
conjunction with a development permit granted pursuant to Chapter 18.10, the approval 
shall expire in accordance with the provisions of Chapter 18.10. (Ord. 3341, 11/23/82; 
3443, 8/23/83) 
 
16.34.140 Amendment. 
Amendments to approvals granted pursuant to this Chapter whether for change of 
project, conditions, or expiration date or other time limits, shall be processed in 
accordance with the provisions of Chapter 18.10. (Ord. 3341, 11/23/82; 3443, 8/23/83) 
 
 







 205 


 
 Summary of the Mill Valley Tree Regulations  


Mill Valley Municipal Code Section 20.67  


All	  measurements	  are	  taken	  at	  "breast	  height"	  (41/2	  feet	  above	  the	  
ground).	  "Tree	  removal"	  means	  complete	  removal	  of	  a	  tree,	  any	  action	  


foreseeably	  leading	  to	  its	  death	  or	  
permanent	  damage	  to	  its	  health	  or	  removal	  of	  more	  than	  1/3	  of	  the	  foliage	  in	  any	  12-‐


month	  period.	  	  


Heritage Trees  
Permit	  required	  for	  removal	  of	  Heritage	  Trees.	  Planning	  Director	  may	  waive	  permit	  
requirement	  when	  there	  is	  an	  immediate	  threat	  to	  the	  safety	  of	  persons	  or	  property.	  	  


Tanbark Oak (Lithocarpus densiflorus): 65 inch circumference/approx. 20 inch diameter  
Oak (Quercus Supp.): 75 inch circumference/approx. 24 inch diameter  


Madrone (Arbutus mensiesii): 75 inch circumference/approx. 24 inch diameter  
Coast Redwood (Sequoia sempervirens): 95 inch circumference/approx. 30 inch 
diameter  
any tree designated to be a Heritage Tree by resolution of the City Council  


Vacant Lots  
Permit	  required	  to	  cut	  any	  tree	  over	  12	  ½	  inch	  circumference	  (approx.	  4	  inch	  diameter)
.	  	  


Developed Lots  
Permit	  required	  to	  cut	  4	  or	  more	  trees	  over	  19	  inch	  circumference	  (approx.	  6	  inch	  
diameter),	  unless	  removal	  is	  requested	  in	  writing	  by	  the	  City	  for	  
vegetative	  management	  purposes.	  	  


Other Trees  
Certain	  City	  development	  approvals	  protect	  nonHeritage	  trees	  on	  Mill	  Valley	  sites.	  
Please	  call	  the	  
Planning	  Department	  if	  you	  have	  any	  questions	  prior	  to	  removal	  of	  a	  tree.	  	  


Public Trees and Shrubs  
Contact	  Rick	  Misuraca,	  Parks	  Superintendent,	  (415)	  3884242.	  	  


For Permit Applications Contact:  
Mill	  Valley	  Planning	  Department	  26	  Corte	  Madera	  Avenue,	  Mill	  Valley	  CA	  	  94941	  
www.cityofmillvalley.org	  	  
(415)	  3884033	  	  
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Current	  application	  fees:	  	  
$75.00	  NonHeritage	  tree	  or	  Heritage	  Tree	  with	  Sudden	  Oak	  Death.	  
$525.00	  Heritage	  Tree	  (public	  hearing	  required)	  Dated:	  	  December	  2005	  	  
	  
Criteria	  for	  Approval	  or	  Denial	  of	  a	  Tree	  Permit	  	  


A	   permit	   may	   be	   granted	  upon	   a	   finding	   that	   the	   tree	   removal	   is	   necessary	   to	  
accomplish	  any	  one	  or	  more	  of	  the	  following	  objectives:	  	  


1 To	  protect	  the	  public	  health	  and	  safety	  by	  reducing	  or	  eliminating	  fire	  danger	  
and	  other	  potential	  hazards	  to	  persons	  or	  property.	  	  


2 To	  prevent	  obstruction	  or	  interference	  with	  public	  utility	  facilities,	  sanitary	  
sewer	  facilities,	  storm	  drains,	  or	  water	  supply	  facilities,	  or	  watercourses.	  	  


3 To	  ensure	  reasonable	  preservation	  of	  views	  and	  sunlight.	  	  


4 To	  enhance	  the	  health	  of	  the	  subject	  tree	  or	  adjacent	  trees.	  	  


5 To	  allow	  the	  owner	  to	  reasonably	  develop	  and	  use	  the	  subject	  property.	  
A	  tree	  removal	  permit	  may	  be	  denied	  if	  any	  one	  or	  more	  of	  the	  following	  findings	  is	  mad
e:	  	  
	  
1 Removal	  of	  a	  healthy	  heritage	  tree	  or	  multiple	  trees	  could	  be	  avoided	  by	  
reasonable	  
alternatives	  such	  as	  trimming,	  pruning,	  thinning,	  or	  other	  reasonable	  treatment.	  	  


2 Revisions	  to	  a	  proposed	  project	  would	  allow	  an	  owner	  to	  reasonably	  develop	  
and	  use	  the	  subject	  property	  
without	  requiring	  removal	  of	  a	  healthy	  heritage	  tree	  or	  multiple	  trees.	  	  


3 Adequate	  provisions	  for	  drainage,	  erosion	  control,	  land	  stability,	  avoiding	  
adverse	  visual	  impacts	  and	  wind	  screening	  have	  not	  been	  made	  in	  situations	  where	  
problems	  are	  anticipated	  as	  a	  result	  of	  tree	  removal.	  	  
	  
Conditions	  of	  approval	  may	  be	  attached	  to	  any	  tree	  removal	  permit.	  	  


Any	   decision	   on	   a	   Tree	   Removal	   Permit	   application	   may	   be	   appealed	  as	   specified	  in	  
Chapter	  20.100	  of	  the	  Mill	  Valley	  Municipal	  Code.	  	  
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County code and City Title 17.100 
23.18.094 Watercourse protection. 
Every person owning, occupying, leasing, renting, or in control of the premises through 
which a watercourse passes shall: (A) keep and maintain that part of the watercourse 
within the property reasonably free of trash, debris, excessive vegetation, and other 
obstacles which would and/or could pollute or contaminate the flow of water through the 
watercourse; (B) maintain existing privately owned structures within or adjacent to a 
watercourse, so that such structures will not become a hazard to the use, function or 
physical integrity of the watercourse; and (C) not remove healthy native bank vegetation 
beyond that actually necessary for said maintenance, nor remove any vegetation in such a 
manner as to increase the vulnerability of the watercourse to erosion. 
No person shall commit or cause to be committed any of the following acts, unless a 
written permit has first been obtained from the director of public works: 
1. Discharge into a watercourse; 
2. Modify the natural flow of water in a watercourse; 
3. Deposit in or remove any material from a watercourse including its banks, except as 
required for necessary maintenance; 
4. Construct, alter, enlarge, connect to, change or remove any structure in a watercourse; 
or 
5. Place any loose or unconsolidated material within a watercourse or so close to the side 
so as to cause a probability of such material being carried away by stormwaters. (Ord. 
3225 § 2 (part), 1996) 
 
 18.07.040 Prohibited acts. 
It is unlawful for any person to do any of the following: 
A. Construct, abandon, modify, relocate, install, alter, repair or replace an alternative 
sewage disposal system or a component element thereof, which system is subject to the 
provisions of this chapter, without first obtaining a permit from the health officer in 
accordance with the provisions of this chapter and regulations issued hereunder; 
B. Construct, alter, rebuild, use, occupy or maintain any residence, place of business or 
other structure where persons reside, congregate or are employed, which is not provided 
with a means of disposal of sewage by connection to a public sewer system or an 
alternative sewage disposal system, without first obtaining approval, construction permit, 
and/or operating permit from the health officer; 
C. Construct, use, or maintain any alternative sewage disposal system in such a manner 
as to threaten public health or water quality or overflow onto public or private land or 
affect any river, stream, creek, spring, lake, pond, reservoir, swamp, ocean, bay, water 
supply or water system. (Ord. 3233 § 2 (part), 1996) 
 
 
 
 
 
.”  
 
 


page 1  
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WHAT IS A CREEK?  A creek must include all of the following three features: (1) hydrologic 
connectivity, (2) presence of channel form, and (3) topographic position. A creek begins at the first 
point at which these features are met.  


1. Hydrologic Connectivity–The creek is part of a contiguous waterway. It is hydrologically connected to a 
waterway above and below the site or is connected to a spring, headwaters, lake, the Estuary, or the 
Bay.  


Clarification Criteria: The following clarify specific conditions that must be present in order to 
satisfy the hydrologic connectivity criteria. If any of the following conditions are present, the 
hydrological connectivity requirement is generally met:  


• Creek headwaters, springs, storm drain culverts, underground seepage, or groundwater flow 
are considered connectivity. Sections above and/or below this connectivity are creeks if 
they meet the other required features (i.e. a creek flowing through a culvert is a creek 
both above and below the culvert.).  


• Creeks may be connected across or over manmade improvements such as roads. When 
flowing across or over such improvements within the public right-of-way, other than 
creek channel improvements, it is not considered a creek. Sections above and/or below 
this connectivity are creeks if they meet the other required features.  


2. Channel Form–There is a channel, including a bed, bank, and features that indicate actual or potential 
sediment movement.  


Clarification Criteria: The following clarify specific conditions that must be present in order to 
satisfy the hydrologic connectivity criteria. If any of the following conditions are present, the 
hydrological connectivity requirement is generally met:  


• Creek channels may be natural, altered, or engineered.  
• Creek channels begin at the point of bed and bank initiation.  
• Springs are considered the start of a creek if located uphill from creek initiation.  
• A creek channel must have enough flow under present-day conditions to maintain channel 


form and to move sediment. A non-engineered creek channel bed and bank are created 
and maintained by erosion and sedimentation, thus the presence of a channel with bed 
and bank is itself evidence of sufficient flow. Flow volume or timing are not criteria for 
creek determination.  


• Scour, sedimentation, sediment sorting, undercut banks and/or other erosion, deposition, or 
transport features are signs of sediment movement.  


• Engineered or altered channels are partially or wholly made of earth, concrete, rip rap, or 
other materials. The hardened nature of these channel bed and banks, and a lack of 
available sediment along the channel reach, may prevent signs of sediment movement or 
scour. Such channels need not have explicit evidence of sediment transport.  


• If a creek is connected underground and the area overlying this underground connection is 
considered a wetland using the Army Corps of Engineers wetland delineation criteria, 
this portion is a creek despite possibly lacking creek channel form.  


A Natural Watercourse (in Oakland, a “Creek”): “is a channel with defined bed and banks made and 
habitually used by water passing down as a collected body or stream in those seasons of the year and at 
those times when the streams in the region are accustomed to flow. It is wholly different from a swale, 
hollow, or depression through which may pass surface waters in time of storm not collected into a defined 
stream. A canyon or ravine through which surface water runoff customarily flows in rainy seasons is a 
natural watercourse. Alterations to a natural watercourse, such as the construction of conduits or other 
improvements in the bed of the stream, do not affect its status as a natural watercourse. A natural 
watercourse includes all channels through which, in the existing condition of the country, the water 
naturally flows, and may include new channels created in the course of urban development through which 
waters presently flow. Once surface waters have become part of a stream in a watercourse, they are no 
longer recognized as surface waters.” (page 345 
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MODEL CONSERVATION EASEMENT  
 
Natural Lands Trust  
 
(610) 353 - 5587  
Source:  
Diehl, J. and T. Barrrett. “The Conservation Easement Handbook”. For: the Trust 
for Public  
Land and the Land Trust Alliance. Washington, DC. 
 
 
 


RIPARIAN CONSERVATION EASEMENT 
 


Conservation Easement 
 
Note: The boxed numbers inserted in the text of the easement correspond with 
the subheading numbers in the commentary that follows.  
 


DEED OF CONSERVATION EASEMENT 1 
 
THIS GRANT DEED OF CONSERVATION EASEMENT is made this  
 
____day of __________, 19___, by ___________________________________  
 
and _____________________________________, husband and wife, having an  
 
address at _______________________________________________________  
 
(“Grantors”), in favor of ____________________________________________  
 
a non profit [state of incorporation] corporation [qualified to do business in 
 
 (state where property is located)] , having an address at ____________  
__________________________________________(“Grantee”).  
 
2  
 


WITNESSETH: 
 
WHEREAS, grantors are the sole owners in fee simple of certain real3 
property in Marin  County, California , more particularly described in Exhibit A 
attached hereto and incorporated by this reference (the “Property”); and 4 
 
WHEREAS, the property possesses [e.g., biological, natural, scenic, open space,  
historical, educational, public health and safety and/or recreational] values 
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(collectively, “conservation values”) of great importance to Grantors, the people 
of Marin County, Mill Valley. And the people of the State of California; and 5 
 
WHEREAS, in particular, the land, vegetation and water of the riparian area 
possesses biodiversity, habitat for indigenous animals and plants, flood 
mitigation potential, fresh water sources, recreational, educational and spiritual 
value; 6 and  
 
WHEREAS, the specific conservation values of the Property are documented in 
an inventory of relevant features of the Property, dated ___________________ , 
19_____ , [on file at the offices of Grantee–or– attached hereto as Exhibit B] and 
incorporated by this reference (“Baseline Documentation”), which consists of 
reports, maps, photographs, and other documentation that the parties agree 
provide, collectively, an accurate representation of the Property at the time of this 
grant and which is intended to serve as an objective information baseline for 
monitoring compliance with the terms of this grant; and 7 
  
WHEREAS, Grantors intend that the conservation values of the Property  
be preserved and maintained by the continuation of land use patterns, including,  
without limitation, those relating to riparian restoration of vegetation creek/stream 
integrity, bank stabilization within the 50 foot setback, in stream biological and 
water quality  monitoring including gauges and weirs.  Existing at the time of this 
grant, that do not significantly impair or interfere with those values; and 8 
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RIPARIAN CONSERVATION EASEMENT 
 


WHEREAS, Grantors further intend, as owners of the Property, to convey to 
Grantee the right to preserve and protect the conservation values of  the Property 
in Perpetuity; and 9  
 
WHEREAS, Grantee is a publicly supported, tax-exempt non-profit organization, 
qualified under Section 501(c)(3) and 170(h) of the Internal Revenue Code, 
whose primary purpose is [e.g., the preservation, protection, or enhancement of 
land and watercourse in its natural, biological, scenic, historical, , forested, 
habitat and/or open space condition] ; and 10  
 
WHEREAS, grantee agrees by accepting this grant to honor the intentions of 
Grantors stated herein and to preserve and protect in perpetuity the conservation 
values of the Property for the benefit of this generation and the generations to 
come; 11  
 
NOW, THEREFORE, in consideration of the above and the mutual covenants, 
terms, conditions, and restrictions contained herein, and pursuant to the lows of 
the State of California and in particular California Department of Fish and Game, 
National Oceanographic and Atmospheric Administration, North Bay Watershed 
Association, Mill Valley StreamKeepers and the City of Mill Valley, Grantors 
hereby voluntarily grant and convey to Grantee a conservation easement in 
perpetuity over the Property of the nature and character and to the extent 
hereinafter set forth (“Easement”).12  
 
1. Purpose. It is the purpose of this Easement to assure that the Property will be 
retained forever for riparian protections and conservation in its  natural, scenic, 
historic, forested, and/or open space  condition and to prevent any use of  the 
Property that will significantly impair or interfere with the conservation values of 
the Property. Grantors intend that this Easement will confine the use of the 
Property to such activities, including, without limitation, those involving riparian 
restoration, animal and plant species monitoring, water quality monitoring, flood 
control, and education, as are consistent with the purpose of this Easement. 13  
 
2. Rights of Grantee. To accomplish the purpose of this Easement the following 
rights are conveyed to Grantee by this Easement:  
a. To preserve and protect the conservation values of the Property;  
b. To enter upon the Property at reasonable times in order to monitor  
Grantors’ compliance with and otherwise enforce the terms of this Easement;  
provided that such entry shall be upon prior reasonable notice to Grantors, and  
Grantee shall not unreasonable interfere with Grantors’ use and quiet enjoyment  
of the Property; and  
c. To prevent any activity on or use of the Property that is inconsistent with the 
purpose of this Easement and to require the restoration of such areas or features 







 212 


of the Property that may be damaged by any inconsistent activity or use,  
pursuant to paragraph 6. 14  
 
3. Prohibited Uses. Any activity on or use of the Property inconsistent with the 
purpose of this Easement is prohibited. Without limiting the generality of the 
foregoing, the following activities and uses are expressly prohibited: Alterations 
to the stream bank, removal of native riparian vegetation, removal of indigenous 
species, unpermitted alteration of stream or flow restrictions on hydrologic 
function. 16  
 
RIPARIAN CONSERVATION EASEMENT  
 
4. Reserved Rights. Grantors reserve to themselves, and to their personal 
representatives, heirs, successors, and assigns, all rights accruing from their 
ownership of the Property, including the right to engage in or permit or invite 
others to engage in all uses of the Property that are not expressly prohibited 
herein and are not inconsistent with the purpose of this Easement. [Without 
limiting the generality of the foregoing, the following rights are expressly 
reserved:] 17  
 
[Insert Express Reservations, if desired] 18  
 
5. Notice of Intention to Undertake Certain Permitted Actions. The purpose of 
requiring Grantors to notify Grantee prior to undertaking certain permitted 
activities, as provided in paragraphs ______ , is to afford Grantee an opportunity 
to ensure that the activities in question are designed and carried out in a manner 
consistent with the purpose of this Easement. Whenever notice is required 
Grantors shall notify Grantee in writing not less than [e.g., sixty (60)] days prior to 
the date Grantors intend to undertake the activity in question. The notice shall 
describe the nature, scope, design, location, timetable, and any other material 
aspect of the proposed activity in sufficient detail to permit Grantee to make an 
informed judgment as to its consistency with the purpose of this Easement.  
 
5.1 Grantee’s Approval. Where Grantee’s approval is required, as set forth in 
paragraphs ______ , Grantee shall grant or withhold its approval in writing within 
[e.g., sixty (60)] Days of receipt of Grantors’ written request therefore. Grantee’s 
approval may be withheld only upon a reasonable determination by Grantee that 
the action as proposed would be inconsistent with the purpose of this Easement.  
19  
 
6. Grantee’s Remedies. If Grantee determines that Grantors are in violation of 
the terms of this Easement or that a violation is threatened, Grantee shall give 
written notice to Grantors of such violation and demand corrective action 
sufficient to cure the violation and, where the violation involves injury to the 
Property resulting from any use or activity inconsistent with the purpose of this 
Easement, to restore the portion of the Property so injured. If Grantors fail to cure 
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the violation within [e.g., thirty (30)] Days after receipt of notice thereof from 
Grantee, or under circumstances where the violation cannot reasonably be cured 
within a [thirty (30)] Day period, fail to begin curing such violation within the [thirty 
(30)] Day period, or fail to continue diligently to cure such violation until finally 
cured, Grantee may bring an action at law or in equity in a court of competent 
jurisdiction to enforce the terms of this Easement, to enjoin the violation, ex parte 
as necessary, by temporary or permanent injunction, to recover any damages to 
which it may be entitled for violation of the terms of this Easement of injury to any 
conservation values protected by this Easement, including damages for the loss 
of scenic, aesthetic, or environmental values, and to require the restoration of the 
Property to the condition that existed prior to any such injury. Without limiting 
Grantors’ liability therefore, Grantee, in its sole discretion, may apply any 
damages recovered to the cost of undertaking any corrective action on the 
Property. If Grantee, in its sole discretion, determines that circumstances require 
immediate action to prevent or mitigate significant damage to the conservation 
values of the Property, Grantee may pursue its remedies under this paragraph 
without prior notice to Grantors or without waiting for the period provided for cure 
to expire. Grantee’s rights under this paragraph apply equally in the event of 
either actual or threatened violations of the terms of this Easement, and Grantors 
agree that Grantee’s remedies at law for any violation of the terms of this 
Easement are inadequate and that Grantee shall be entitled to the injunctive 
relief described in this paragraph, both prohibitive and mandatory, in addition to 
such other terms of this Easement, without the necessity of proving either actual 
damages or the inadequacy of otherwise available legal remedies. Grantee’s 
remedies described in this paragraph shall be cumulative and shall be in addition 
to all remedies now  
or hereafter existing at law or in equity. 20  
 
RIPARIAN EASEMENT  
 
6.1 Costs of Enforcement. Any costs incurred by Grantee in enforcing the terms 
of this Easement against Grantors, including, without limitation, costs of suit and 
attorneys’ fees, and any costs of restoration necessitated by Grantors’ violation 
of the terms of this Easement shall be borne by Grantors. If Grantors prevail in 
any action to enforce the terms of this Easement, Grantors’ costs of suit, 
including, without limitation, attorneys’ fees, shall be borne by Grantee.  
6.2 Grantee’s Discretion. Enforcement of the terms of this Easement shall be at 
the discretion of Grantee, and any forbearance by Grantee to exercise its rights 
under this Easement in the event of any breach of any term of this Easement by 
Grantors shall not be deemed or construed to be a waiver by Grantee of such 
term or of any subsequent breach of the same or any other term of this 
Easement or of any of Grantee’s rights under this Easement. No delay or 
omission by Grantee in the exercise of any right or remedy upon any breach by 
Grantors shall impair such right or remedy or be construed as a waiver.  
6.3 Waiver of Certain Defenses. Grantors hereby waive any defense of laches, 
estoppel, or prescription. 22  
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6.4 Acts Beyond Grantors’ Control. Nothing contained in this Easement shall be 
construed to entitle Grantee to bring any action against Grantors for any injury to 
or change in the Property resulting from causes beyond Grantors’ control, 
including, without limitation, fire, flood, storm, and earth movement, or from any 
prudent action taken by Grantors under emergency conditions to prevent, abate, 
or mitigate significant injury to the Property resulting from such causes. 23  
 
7. Access. No right of access by the general public to any portion of the  
Property is conveyed by this Easement. 24  
 
8. Costs and Liabilities. Grantors retain all responsibilities and shall bear all costs 
and liabilities of any kind related to the ownership, operation, upkeep, and 
maintenance of the Property, including the maintenance of adequate 
comprehensive general liability insurance coverage. Grantors shall keep the 
Property free of any liens arising out of any work performed for, materials 
furnished to, or obligations incurred by Grantors. 25  
 
8.1 Taxes. Grantors shall pay before delinquency all taxes, assessments, fees, 
and charges of whatever description levied on or assessed against the  
Property by competent authority (collectively “taxes”), including any taxes 
imposed upon, or incurred as a result of, this Easement, and shall furnish 
Grantee with satisfactory evidence of payment upon request. [Grantee is 
authorized but in no event obligated to make or advance any payment of taxes, 
upon [e.g., three (3)] Days prior written notice to Grantors, in accordance with 
any bill, statement, or estimate procured from the appropriate authority, without 
inquiry into the validity of the taxes or the accuracy of the bill, statement, or 
estimate, and the obligation created by such payment shall bear  
interest until paid by Grantors at the lesser of ____ percentage points over the  
prime rate of interest from time to time charged by [designated bank] or the  
maximum rate allowed by law.] 26 
 
8.2 Hold Harmless. Grantors shall hold harmless, indemnify, and defend Grantee 
and its members, directors, officers, employees, agents, and contractors and the 
heirs, personal representatives, successors, and assigns of each of them 
(collectively “Indemnified Parties”) from and against all liabilities, penalties, costs, 
losses, damages, expenses, causes of action, claims, demands, or judgments, 
including, without limitation, reasonable attorneys’ fees, arising from or in any 
way connected with: (1) injury to or the death of any person, or physical damage 
to any property, resulting from any act, omission, condition, or other matter 
related to or occurring on or about the Property, regardless of cause, unless due 
solely to the negligence of any of the Indemnified Parties; (2) the obligations 
specified in paragraphs 8 and 8.1; and (3) the existence or administration of this 
Easement. 27  
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9. Extinguishment. If circumstances arise in the future such as render the 
purpose of this Easement impossible to accomplish, this Easement can only be 
terminated or extinguished, whether in whole or in part, by judicial proceedings in 
a court of competent jurisdiction, and the amount of the proceeds to which 
Grantee shall be entitled, after the satisfaction of prior claims, from any sale, 
exchange, or involuntary conversion of all or any portion of the Property 
subsequent to such termination or extinguishment, shall be determined, unless 
otherwise provided by [state] law at the time, in accordance with paragraph 9.1. 
Grantee shall use all such proceeds in a manner consistent with the conservation 
purposes of this grant. 28 
 
9.1 Proceeds. This Easement constitutes a real property interest immediately 
vested in Grantee, which, for the purposes of paragraph 9, the parties stipulate to 
have a fair market value determined by multiplying the fair market value of the 
Property unencumbered by the Easement (minus any increase in value after the 
date of this grant attributable to improvements) by the ratio of the value of the 
Easement at the time of this grant to the value of the Property, without deduction 
for the value of the Easement, at the time of this grant. The values at the time of 
this grant shall be those values used to calculate the deduction for federal 
income tax purposes allowable by reason of this grant, pursuant to Section 
170(h) of the Internal Revenue Code of 1954, as amended. For the purposes of 
this paragraph, the ratio of the value of the Easement to the value of the Property 
unencumbered by the Easement shall remain constant.29  
 
9.2 Condemnation. If the Easement is taken, in whole or in part, by exercise of 
the power of eminent domain, Grantee shall be entitled to compensation in 
accordance with applicable law. 30  
 
10. Assignment. This Easement is transferable, but Grantee may assign its rights 
and obligations under this Easement only to an organization that is a qualified 
organization at the time of transfer under Section 170(h) of the Internal  
Revenue Code of 1954, as amended (or any successor provision then 
applicable), and the applicable regulations promulgated thereunder, and 
authorized to acquire and hold conservation easements under [state statute] (or 
any successor provision then applicable). As a condition of such transfer, 
Grantee shall require that the conservation purposes that this grant is intended to 
advance continue to be carried out. 31  
 
11. Subsequent Transfers. Grantors agree to incorporate the terms of this  
Easement in any deed or other legal instrument by which they divest themselves 
of any interest in all or a portion of the Property, including, without limitation, a 
leasehold interest.  Grantors further agree to give written notice to Grantee of the 
transfer of any interest at least [e.g., twenty (20)] days prior to the date of such 
transfer. The failure of Grantors to perform any act required by this paragraph 
shall  
not impair the validity of this Easement or limit its enforceability in any way. 32  
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12. Estoppel Certificates. Upon request by Grantors, Grantee shall within [e.g., 
twenty (20)] days execute and deliver to grantors any document, including an 
estoppel certificate, which certifies Grantors' compliance with any obligation of 
Grantors contained in this Easement and otherwise evidences the status of this 
Easement as may be requested by Grantors. 33  
 
13. Notices. Any notice, demand, request, consent, approval, or communication 
that either party desires or is required to give to the other shall be in writing and 
either served personally or sent by first class mail, postage prepaid, addressed 
as follows:  
 
To Grantors: ____________________  
 
To Grantee: ____________________  
 
or to such other address as either party from tie to time shall designate by written 
notice to the other. 34  
 
14. Recordation. Grantee shall record this instrument in timely fashion in the 
official records of __________ County, [state] And may re-record it at any time as 
may be required to preserve its rights in this Easement. 35  
 
15. General Provisions.  
a. Controlling Law. The interpretation and performance of this  
Easement shall be governed by the laws of the State of California.  
b. Liberal Construction. Any general rule of construction to the contrary 
notwithstanding, this Easement shall be liberally construed in favor of the grant to 
effect the purpose of this Easement and the policy and purpose of, [state statute]. 
If any provision in this instrument is found to be ambiguous, an interpretation 
consistent with the purpose of this Easement that would render the provision 
valid shall be favored over any interpretation that would render it invalid.  
 
c. Severability. If any provision of this Easement, or the application thereof to any 
person or circumstance, is found to be invalid, the remainder of the provisions of 
this Easement, or the application of such provision to persons or circumstances 
other than those as to which it is found to be invalid, as the case may be, shall 
not be affected thereby.  
d. Entire Agreement. This instrument sets forth the entire agreement of the 
parties with respect to the Easement and supersedes all prior discussions, 
negotiations, understandings, or agreements relating to the Easement, all of 
which are merged herein. [No alteration or variation of this instrument shall be 
valid or binding unless contained in an amendment that complies with paragraph 
____ (see supplementary provisions re: Amendment.)]  
e. No Forfeiture. Nothing contained herein will result in a forfeiture or reversion of 
Grantor’s title in any respect.  
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f. Joint Obligation. The obligations imposed by this Easement upon Grantors 
shall be joint and several.  
 
g. Successors. The covenants, terms, conditions, and restrictions of this 
Easement shall be binding upon, and inure to the benefit of, the parties hereto  
and their respective personal representatives, heirs, successors, and assigns 
and shall continue as a servitude running in perpetuity with the Property.  
 
h. Termination of Rights and Obligations. A party's rights and obligations under 
this Easement terminate upon transfer of the party's interest in the Easement or 
Property, except that liability for acts or omissions occurring prior to transfer shall 
survive transfer.  
 
i. Captions. The captions in this instrument have been inserted solely for 
convenience of reference and are not a part of this instrument and shall have no 
effect upon construction or interpretation.  
 
j. Counterparts. The parties may execute this instrument in two or more 
counterparts, which shall, in the aggregate, be signed by both parties; each 
counterpart shall be deemed an original instrument as against any party who has 
signed it. In the event of any disparity between the counterparts produced, the 
recorded counterpart shall be controlling. 36  
 
TO HAVE AND TO HOLD unto Grantee, its successors, and assigns forever. 37  
 
IN WITNESS WHEREOF Grantors and Grantee have set their hands on the day 
and year first above written.  
 
Grantors  
 
Grantee  
 
By ___________________  
 
its [Official Capacity]  
[Acknowledgments]  
 
SCHEDULE OF EXHIBITS  
A. Legal Description of Property Subject to Easement  
[B. Baseline Documentation]  
B. or C. Site Descriptions/Map  
[C. or D. Identification of Prior Mortgage  
 
Supplementary Provisions 39  
 
(Paragraph numbers indicate relative position in model.)  
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[5.2] Arbitration. If a dispute arises between the parties concerning the 
consistency of any proposed use or activity with the purpose of this Easement, 
and Grantors agree not to proceed with the use or activity pending resolution of 
the dispute, either party may refer the dispute to arbitration by request made in 
writing upon the other. Within [e.g., thirty (30)] days of the receipt of such a 
request, the parties shall select a single arbitrator to hear the matter. If the 
parties are unable to agree on the selection of a single arbitrator, then each party 
shall name one arbitrator and the two arbitrators thus selected shall select a third 
arbitrator; provided, however, if either party fails to select an arbitrator, or if the 
two arbitrators selected by the parties fail to select the third arbitrator within [e.g., 
fourteen (14)] days after the appointment of the second arbitrator, then in each 
such instance a proper court, on petition of a party, shall appoint the second or 
third arbitrator or both, as the case may be, in accordance with [state arbitration 
statute] , or any successor statute then in effect. The matter shall be settled in 
accordance with the [state arbitration statute or other appropriate body of rules] 
then in effect, and a judgment on the arbitration award may be entered in any 
court having jurisdiction thereof. The prevailing party shall be entitled, in addition 
to such other relief as may be granted, to a reasonable sum as and for all its 
costs and expenses related to such arbitration, including, without limitation, the 
fees and expenses of the arbitrators and attorneys' fees, which shall be 
determined by the arbitrator(s) and any court of competent jurisdiction that may 
be called upon to enforce or review the award. 40  
 
[Between 9 and 10] Amendment. If circumstances arise under which an 
amendment to or modification of this Easement would be appropriate, Grantors 
and Grantee are free to jointly amend this Easement; provided that no 
amendment shall be allowed that will affect the qualification of this Easement or 
the status of Grantee under any applicable laws, including [state statute] or 
Section 170(h) of the Internal Revenue Code of 1954, as amended, and any 
amendment shall be consistent with the purpose of this Easement, and shall not 
affect its perpetual duration. Any such amendment shall be recorded in the 
official records of Marin County,California . 41  
 
[10.1] Executory Limitation. If Grantee shall cease to exist or to be a qualified 
organization under Section 170(h) of the Internal Revenue Code of 1954, as 
amended, or to be authorized to acquire and hold conservation easements under 
[state statute] , and a prior assignment is not made pursuant to paragraph 10, 
then Grantee's rights and obligations under this Easement shall become 
immediately vested in [designated back-up grantee] . If [designated back-up 
grantee] is no longer in existence at the time the rights and obligations under this 
Easement would otherwise vest in it, or if [designated back-up grantee] is not 
qualified or authorized to hold conservation easements as provided for an 
assignment pursuant to paragraph 10, or if it shall refuse such rights and 
obligations, then the rights and obligations under this Easement shall vest in 
such organization as a court of competent jurisdiction shall direct pursuant to the 
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applicable [state] law and with due regard to the requirements for an assignment 
pursuant to paragraph 10. 42  
 
[Between 10 and 11] Subordination. At the time of conveyance of this Easement, 
the Property is subject to the mortgage identified in Exhibit [C or D] attached 
hereto and incorporated by this reference, the holder of which has agreed by 
separate instrument, which will be recorded immediately after this Easement, to 
subordinate its rights in the Property to this Easement to the extent necessary to 
permit the Grantee to enforce the purpose of the Easement in perpetuity and to 
prevent any modification or extinguishment of this Easement by the exercise of 
any rights of the mortgage holder. The priority of the existing mortgage with 
respect to any valid claim on the part of the existing mortgage holder to the 
proceeds of any sale, condemnation proceedings, or insurance or to the leases, 
rents, and profits of the Property shall not be affected thereby, and any lien that 
may be created by Grantee's exercise of any of its rights under this Easement 
shall be junior to the existing mortgage. Upon request, Grantee agrees to 
subordinate its rights under this Easement to the rights of any future mortgage 
holders or beneficiaries of deeds of trust to the proceeds, leases, rents, and 
profits described above and likewise to subordinate its rights under any lien and 
to execute any documents required with respect to such subordination, except 
that the priority of any lien created by Grantee's exercise of any of its rights under 
this Easement prior to the creation of a mortgage or deed of trust shall not be 
affected thereby, nor shall this Easement be subordinated in any other respect. 
43  
 
                                                
 







 


 
 


Human activity has had major adverse effects on the 
health and sustainability of these natural communities. 
Since the mid-19th century, grazing, logging, agriculture, 
road building, and development have markedly altered 
the natural landscape. This section of the Countywide 
Plan contains policies intended to preserve native habitat 
and protect sensitive resources through appropriate land 
use practices, and restoration and enhancement efforts. 
Sensitive resources include jurisdictional wetlands, 
occurrences of special-status species, occurrences of 
sensitive natural communities, wildlife nurseries and 
nesting areas, and wildlife movement corridors. Specific 
programs seek preservation of special-status species, 
sensitive natural communities, important wildlife habitat 
and movement corridors, wetlands, riparian habitats, 
coastal dunes, and baylands. The Water Resources 
Section of this Element contains related policies and 
programs. 
 


Resource Protection 


Federal and State laws regulate wetlands, stream channels, 
and plant and animal species vulnerable to change or 
threatened with extinction. The jurisdiction, resource 
management practices, and code enforcement activities of 
the federal and State regulatory agencies vary depending 
on the specific sensitive resource. Wetlands and 
special-status plants and animals listed as “endangered” or 
“threatened” receive the highest protection (see Map 2-2, 
Special-Status Species and Sensitive Natural 
Communities, shown for illustrative purposes only). 
Other plant and animal species that are not listed are still 
considered vulnerable enough to be recognized as special-
status species (see Figure 5-1, Special-Status Animal 
Species Known or Suspected from Marin County) located 
in the Appendix of this Plan. In addition, a number of 
unique natural communities (sensitive natural 
communities) are recognized by the California 
Department of Fish and Game because of their scarcity 
and continued loss as a result of development. 


The County development review process typically 
requires a site assessment by qualified professionals to 
confirm whether any sensitive resources could be 


 


Special-status species are plants  
and animals that are legally 
protected under the State and/or 
federal Endangered Species Acts  
or other regulations, as well as  
other species that are considered 
rare enough by the scientific 
community and trustee agencies  
to warrant special consideration, 
particularly with regard to 
protection of isolated populations, 
nesting or denning locations, 
communal roosts, and other 
essential habitat. (See Figure 5-1, 
Special-Status Animal Species 
Known or Suspected from Marin 
County, and Figure 5-2, Special- 
Status Plant Species Known or 
Suspected from Marin County.) 


 


Occurrences of special-status 
species are known throughout 
Marin (see Map 2-2). More than 90 
special-status plant and animal 
species in Marin are monitored by 
the California Department of Fish 
and Game, and at least another  
35 species that meet special-status 
criteria have been reported locally. 
The Community Development 
Agency maintains a current list of 
special-status species in Marin. 
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affected, and to identify measures necessary to protect 
those resources and mitigate potential impacts. Detailed 
surveys are necessary where there is a potential for 
occurrence of sensitive resources. Consultation and 
permit authorization from regulatory agencies may be 
required where proposed development would affect 
essential habitat for listed special-status species or 
jurisdictional wetlands, although avoidance is the 
preferred mitigation whenever feasible. Enactment of 
local ordinances also serves to regulate potential loss of 
sensitive resources and establishes standards for 
protection and mitigation. 


The continued loss of oak woodland, oak savannah, and 
other native woodland habitat through their conversion to 
primarily urban uses resulted in the adoption of the 
County Native Tree Preservation and Protection 
Ordinance in 1999. This regulates the removal of native 
trees and is intended to use local regulations to protect 
sensitive resources. This ordinance broadened the 
protection of native tree species not previously addressed 
by tree protection development standards and findings 
being applied through the discretionary permit review 
process. While this ordinance does serve to partially 
illustrate the opportunity to regulate sensitive biological 
resources on the local level, it should be amended and 
additional guidelines should be adopted to address a 
greater number of factors that contribute to woodland 
preservation and its relationship to wildlife habitat. 


Effectively implementing resource protection policies and 
regulations is dependent in part upon the availability of 
accurate mapping and an understanding of the value of 
the remaining natural habitat. Expanding and improving 
the County’s mapping of wetlands, streams, and 
vegetation types will assist in identifying potential impacts 
early in the development review process. Conveying this 
information to the public will also allow property owners 
and developers to be responsive to resource protection 
policies and standards in the design of their projects. 


Wetlands  


Wetlands (see Map 2-3, Wetlands/Streams) are 
considered important natural resources because of their 


 


Sensitive natural communities are 
natural community types that are 
considered particularly rare or 
threatened by the California 
Natural Diversity Data Base of the 
California Department of Fish and 
Game. Sensitive natural 
community types in Marin include, 
but are not limited to, coastal and 
valley freshwater marsh, freshwater 
seep and spring, riparian forest and 
woodland, coastal brackish marsh, 
coastal terrace prairie, central dune 
scrub, coastal bluff scrub, northern 
coastal salt marsh, northern 
maritime chaparral, northern 
vernal pool, serpentine bunchgrass, 
valley needlegrass grasslands, old- 
growth redwood and Douglas fir 
forests, and deciduous woodlands 
dominated by valley oaks or 
Oregon white oak. 


 


Wetlands are areas periodically or 
permanently inundated by surface 
or groundwater that support 
vegetation adapted to life in 
saturated soil, and are delineated 
based on hydrology, soils, and 
vegetation. Jurisdictional wetlands 
and unvegetated other waters are 
regulated by the U.S. Army Corps 
of Engineers and the Regional 
Water Quality Control Board. 
Certain wetlands, streams, and 
waters are also regulated by the 
California Department of Fish and 
Game under the Streambed 
Alteration Agreement program. 
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high inherent value to fish and wildlife, their role as 
storage areas for storm and floodwaters, and their water 
recharge, filtration, and purification functions. They 
provide essential habitat for aquatic invertebrates, 
amphibians, and fish; they are important for large 
numbers of bird and mammal species; and freshwater 
wetlands are an important source of drinking water for 
terrestrial species.  


Proposed modifications to wetlands are regulated through 
a complex jurisdictional and permitting process of State 
and federal agencies, depending on the type, location, and 
functions and values of the existing wetlands. In general, 
loss or modifications to wetlands must be avoided given 
the difficulty and questionable success of re-creating 
wetlands, and the length of time required to replace 
habitat lost as a result of development. At a minimum, 
project applicants must demonstrate compliance with 
State and federal wetlands regulations. Additional County 
requirements may apply where necessary to protect 
sensitive habitat values and other functions.  


Marin County places a high priority on protecting and 
enhancing existing wetlands, and relies upon restoration 
or replacement as secondary measures where complete 
avoidance of wetlands cannot be accomplished. 
Additional and more precise mitigation criteria should be 
developed to establish a clear and consistent approach to 
preserving wetlands. Policies for wetlands protection also 
serve to prioritize land for restoration and open space 
acquisition. 


Riparian Habitat 


Streams convey, filter, and store sediment and nutrients. 
Their floodplains are important for recharge of 
groundwater aquifers and flood prevention. They also 
provide critical wildlife movement corridors between 
important habitats for both aquatic and terrestrial species. 
Ephemeral channels are important for maintaining 
healthy watersheds. Perennial and intermittent streams 
provide more permanent aquatic habitat and serve as fish 
migration, spawning, and rearing habitat (see Map 2-4, 
Watersheds with Streams and Observed Steelhead Trout 
and Coho Salmon). Riparian vegetation is essential to 


 


Wetlands are protected for their 
high inherent value to fish and 
wildlife, their role as storage areas 
for storm and floodwaters, and their 
water recharge, filtration, and 
purification functions (see Map 2-3, 
Wetlands/Streams). They provide 
essential habitat for aquatic 
invertebrates, amphibians, and fish; 
are important for large numbers of 
bird and mammal species; and are 
an important source of drinking 
water for terrestrial species. 
Characteristic wetland types in 
Marin include coastal saltmarsh, 
brackish marsh, freshwater marsh, 
the lower channel slopes of streams 
and riparian habitat, seasonal 
wetlands, vernal pools, and 
freshwater seeps and springs. 
 


 


Riparian Habitat. Riparian habitats 
are transitional zones between land 
and fresh water that occur along 
freshwater watercourses including 
perennial and intermittent streams, 
lakes, springs, and other bodies of 
fresh water. Riparian habitat is 
distinguished by characteristic 
woody vegetation, a variety of 
important ecological functions, and 
generally high wildlife habitat values. 
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Baylands, areas between historic 
high and low tide elevations, form a 
complex ecosystem of aquatic and 
upland habitats. The baylands 
ecosystem in Marin forms a varied 
pattern of open water, tidal marshes 
and mudflats, rocky shoreline, 
seasonal wetlands, and adjacent 
uplands. 


 


proper functioning of stream systems and is a critical component of high-quality fish habitat. Woody 
vegetation provides shade that keeps water temperatures within tolerable ranges for fish and other 
aquatic organisms, stabilizes streambanks and floodplains, provides protective cover for wildlife, and 
contributes debris to stream channels for fish habitat structure. Herbaceous vegetation helps stabilize 
streambanks, and filters and traps sediments and pollutants. 


The continued health and restoration of streams and riparian resources has become an increasingly 
important policy objective with the designation of the coho salmon and steelhead trout as special-status 
species by the State and federal governments. Stream Conservation Area policies were strengthened 
with the adoption of zoning regulations that expand and refine the applicability of stream setback 
requirements for development projects that have the potential for harming riparian vegetation and water 
quality. Additional development review procedures and standards are established or recommended in 
policies for stream conservation as an ongoing effort to create a well-balanced regulatory approach to 
protecting these important resources. Policies for riparian protections also serve to prioritize land for 
restoration and open space acquisition. 


Baylands  


Baylands ecosystems vital to the health of San Pablo, San 
Francisco, and Tomales bays have undergone 
tremendous change, as historical tidal areas were diked 
for agricultural use, marshes filled and drained for 
development, and channels dredged and straightened for 
navigation. The baylands ecosystem consists of the 
baylands themselves, together with a buffer on the 
remaining undeveloped uplands and the open waters of 
the deep bay and channels. The remaining agricultural 
baylands, used primarily for dryland farming and livestock 
grazing, support grassland cover and provide important 
winter habitat for shorebirds and waterfowl attracted to 
wet season ponding in fields.  


The Baylands Corridor was established to protect 
important baylands and large adjacent undeveloped 
uplands along the San Pablo and San Francisco bays (see 
Maps 2-5a and 2-5b, Baylands Corridor). The Baylands 
Corridor reinforces and refines the current Bayfront 
Conservation Zone, protecting important tidelands and 
adjacent undeveloped uplands within the City-Centered 
Corridor (see Introduction, Map 1-2, Environmental 
Corridors). The Baylands Corridor encompasses much of 
the current Bayfront Conservation Zone along the entire 
shoreline of San Francisco Bay and San Pablo Bay, 
comprising most of the Tidelands Subzone, the Diked 
Bay Marshland and Agricultural Subzone, and the 


The 1999 Baylands Ecosystem 
Habitat Goals at 
www.abag.ca.gov/bayarea/sfep  
contains information on the San 
Francisco Estuary baylands 
ecosystem and on key habitats, and 
recommendations for Marin 
County. 
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Shoreline Subzone, as defined in the 1994 Countywide 
Plan. Modifications have been made to boundaries of the 
current Bayfront Conservation Zone, where appropriate 
and to provide for more consistent mapping criteria. 
Establishment of a Baylands Corridor along Tomales Bay 
may be considered during the update of the Marin 
County Local Coastal Program. Policies for the Baylands 
Corridor also serve to prioritize land for restoration and 
open space acquisition. 


Key Trends and Issues 
Are sensitive biological resources adequately 
protected? 


A number of sensitive natural communities and species 
are becoming increasingly rare. These include, but are 
not limited to, bay marshlands and associated protected 
species such as the salt marsh harvest mouse, the 
California clapper rail, and Point Reyes’s bird’s beak; 
riparian corridors and associated protected species such 
as steelhead trout, coho salmon, the California red-legged 
frog, and California freshwater shrimp; and serpentine 
grasslands and associated protected species such as the 
Tiburon mariposa lily, the Tiburon Indian paintbrush, 
and the Marin western flax. 
 
Not all special-status species receive adequate protection. 
The Department of Fish and Game Natural Diversity 
Data Base does not closely monitor at least 35 species 


reported locally that meet special-status criteria, and mapping is limited to known occurrences 
and does not identify all areas in which special-status species are present. Regulatory standards 
are generally not available to define appropriate development setbacks necessary to protect 
sensitive resources, requiring site-specific protective measures. 
 
Natural communities, habitats, and corridors essential to wildlife health and movement and 
plant dispersal are vulnerable. Intensive development and inadequate buffers threaten streams, 
shorelines, wetlands, and protected open space lands. Riparian corridors, marshlands, and 
wetlands can be altered by filling, draining, removal of vegetative cover, and other 
modifications, eliminating their habitat values and functions. Wetlands and other sensitive 
resources can also be indirectly affected by development as a result of water quality 
degradation, lighting, introduction and spread of invasive exotic species, and increased activity 
of humans and pets. 
 


 
 
A number of State and federal 
agencies have regulatory authority 
over sensitive resources, including 
jurisdictional wetlands and waters, 
certain special-status species, and 
coastal areas. These agencies 
include the following 


 California Department of Fish 
and Game (www.dfg.ca.gov) 


 California Coastal Commission 
(www.coastalconservancy.ca.gov) 


 Regional Water Quality Control 
Board (www.waterboards.ca.gov/ 
sanfranciscobay) 


 U.S. Fish and Wildlife Service 
(www.fws.gov) 


 National Marine (NOAA) 
Fisheries Service 
(www.nmfs.noaa.gov) 


 U.S. Army Corps of Engineers 
(www.usace.army.mil/inet/ 
functions/cw/cecwo/reg/) 
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Oak woodlands are threatened by Sudden Oak Death, development, and poor land 
management. Since its initial detection in the mid-1990s in Blithedale Canyon in Mill Valley, 
Sudden Oak Death (see Map 2-6, Sudden Oak Death) has had a major impact on native 
habitats in Marin. The pathogen believed to be a major cause of Sudden Oak Death, 
Phytophthora ramorum, is known to affect at least 31 species of plants. Studies of the cause 
and treatment of this disease, and management of woodlands to reduce the fire hazard posed 
by dead trees while still protecting habitat for special-status species and other wildlife, are all 
necessary in addressing the impacts of this disease. Oak woodland and savannah are also 
threatened by development. Indiscriminate development and poor land management practices, 
such as removal of native tree cover, filling of creeks and wetlands, and use of pesticides and 
herbicides, can contribute to further degradation of woodlands and other vital native habitat. 
 
Development is encroaching on baylands and limiting the potential for restoration of historic 
diked and tidal areas. Major opportunities for preservation and enhancement of the baylands 
ecosystem in Marin exist north of Point San Pedro where a wide, continuous band of diked 
and tidal marsh stretches along the shores of China Camp State Park north to San Antonio 
Creek and along the Gallinas and Novato creek corridors. Threatened marshland complexes 
also fringe the Corte Madera shoreline and the Manzanita and western shorelines of 
Richardson Bay. 
 
Future development may further impact public lands where it is proximate to sensitive habitat 
on public lands. Inappropriate development could, for example, fragment habitat or negatively 
impact adjacent sites. The Countywide Plan establishes or reaffirms policies that protect natural 
resources on and adjacent to public lands. For instance, the Ridge and Upland Greenbelt, 
Wetlands Conservation Area, Streamside Conservation Area, and Baylands policies all strive to 
limit impacts on sensitive sites and, by extension, public lands adjacent to them. 
 


What Are the Desired Outcomes? 


GOAL BIO-1 
Enhanced Native Habitat and Biodiversity. Effectively manage and enhance 
native habitat, maintain viable native plant and animal populations, and 
provide for improved biodiversity throughout the County. 


Policies 
BIO-1.1   Protect Wetlands, Habitat for Special-Status Species, 


Sensitive Natural Communities, and Important Wildlife 
Nursery Areas and Movement Corridors. Protect sensitive 
biological resources, wetlands, migratory species of the 
Pacific flyway, and wildlife movement corridors through careful environmental review 
of proposed development applications, including consideration of cumulative impacts, 
participation in comprehensive habitat management programs with other local and 
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“Look deep into nature,  
and then you will understand 


everything better.” 
— Albert Einstein 


 


resource agencies, and continued acquisition and 
management of open space lands that provide for 
permanent protection of important natural habitats. 


BIO-1.2   Acquire Habitat. Continue to acquire areas 
containing sensitive resources for use as permanent open 
space, and encourage and support public and private 
partnerships formed to acquire and manage important 
natural habitat areas, such as baylands, wetlands, coastal 
shorelines, wildlife corridors, and other lands linking 
permanently protected open space lands. 


BIO-1.3   Protect Woodlands, Forests, and Tree Resources. Protect large native trees, trees with 
historical importance; oak woodlands; healthy and safe eucalyptus groves that support 
colonies of monarch butterflies, colonial nesting birds, or known raptor sites; and 
forest habitats. Prevent the untimely removal of trees through implementation of 
standards in the Development Code and the Native Tree Preservation and Protection 
Ordinance. Encourage other local agencies to adopt tree preservation ordinances to 
protect native trees and woodlands, regardless of whether they are located in urban or 
undeveloped areas. See also Policy SV-1.7. 


BIO-1.4 Support Vegetation and Wildlife Disease Management Programs. Support agency 
programs and proven methods to limit the impacts of Sudden Oak Death syndrome 
and any other diseases harmful to native vegetation and wildlife in Marin County, while 
addressing any potential adverse effects on sensitive resources. 


BIO-1.5   Promote Use of Native Plant Species. 
Encourage use of a variety of native or compatible non-
native, non-invasive plant species indigenous to the site 
vicinity as part of project landscaping to improve wildlife 
habitat values. 


BIO-1.6   Control Spread of Invasive Exotic Plants. 
Prohibit use of invasive species in required landscaping as 
part of the discretionary review of proposed development. 
Work with landowners, landscapers, the Marin County 
Open Space District, nurseries, and the multi-agency 
Weed Management Area to remove and prevent the 
spread of highly invasive and noxious weeds. Invasive 
plants are those plants listed in the State’s Noxious Weed 
List, the California Invasive Plant Council’s list of “Exotic 
Pest Plants of Greatest Ecological Concern in California,” 
and other priority species identified by the agricultural 
commissioner and California Department of Agriculture. 
Species of particular concern include the following: 


 
 


“Thoreau suggested that every 
community should have its 


patch of woods where people 
could refresh themselves. His 


notion of Nature as having 
healing powers has now the 


force of revealed truth.” 
— Wallace Stegner, Where the 


Bluebird Sings to the Lemonade 
Springs, 1992 
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barbed goatgrass (Aegilops triuncialis), giant reed (Arundo donax), Italian thistle 
(Carduus pycnocephalus), distaff thistle (Carthamus lanatus), purple starthistle 
(Centaurea calcitrapa), yellow starthistle (Centaurea solstitialis), pampas grass 
(Cortaderia selloana), Scotch broom (Cytisus scoparius), Cape ivy (Delairea odorata), 
oblong spurge (Euphorbia oblongata), fennel (Foeniculum vulgare), French broom 
(Genista monspessulana), salt-water cord grass (Spartina alternifolia), Spanish broom 
(Spartium junceum), medusahead (Taeniatherum caput-medusae), gorse (Ulex 
europaeus), and periwinkle (Vinca major), among others. 


BIO-1.7 Remove Invasive Exotic Plants. Require the removal of invasive exotic species, to the 
extent feasible, when considering applicable measures in discretionary permit 
approvals for development projects unrelated to agriculture, and include monitoring to 
prevent re-establishment in managed areas. 


BIO-1.8 Restrict Use of Herbicides, Insecticides, and Similar Materials. Encourage the use of 
integrated pest management and organic practices to manage pests with the least 
possible hazard to the environment. Restrict the use of insecticides, herbicides, or any 
toxic chemical substance in sensitive habitats, except when an emergency has been 
declared; the habitat itself is threatened; a substantial risk to public health and safety 
exists, including maintenance for flood control; or such use is authorized pursuant to a 
permit issued by the agricultural commissioner. Encourage nontoxic strategies for pest 
control, such as habitat management using physical and biological controls, as an 
alternative to chemical treatment, and allow use of toxic chemical substances only after 
other approaches have been tried and determined unsuccessful. Continue to 
implement the Integrated Pest Management ordinance for county-related operations. 


BIO-1.9 Control Spread of Non-Native Invasive Animal Species. Work with landowners, the 
Marin County Open Space District, the California Department of Fish and Game, the 
U.S. Fish and Wildlife Service, the National Marine Fisheries Service, the National 
Invasive Species Council, Point Reyes National Seashore, and other agencies and 
organizations to control and prevent the spread of non-native, invasive animal species. 
Species of particular concern include: introduced red fox (Vulpes vulpes), Chinese 
mitten crab (Eriocheir sinensis), bullfrog (Rana catesbeiana), and wild boar (Sus 
scrofa), among others. Wild turkey (Meleagris gallopavo) is also a non-native species of 
increasing abundance and concern in the county, and it requires careful management 
to prevent adverse impacts on native habitat. 


Why is this important? 


Sustaining native habitat secures essential habitat for special-status species and protects the remaining 
sensitive natural communities, wetlands, and other important biological resources in the county. 


Environment: An estimated 47% of the county has been developed with urban, suburban residential, 
and agricultural uses, and anticipated future development continues to threaten the remaining native 
habitat and associated biodiversity. Adequate protection and effective management is essential to 
sustaining the health of the remaining natural areas. 
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“All ethics so far evolved 
rest upon a single premise: 


that the individual is a 
member of a community 


of interdependent  
parts. . . . The land ethic 


simply enlarges the 
boundaries of the 


community to include 
soils, waters, plants,  


and animals, or  
collectively: the land.” 


— Aldo Leopold (1886–1948),  
A Sand County Almanac, 1949 


Economy: Preserving and enhancing native habitat contributes to healthy working and living conditions, 
provides a continuing draw for tourism and recreational industries, and stimulates related economic 
investment opportunities. 


Equity: Sustainable and diverse native habitat benefits the human population by contributing to healthy 
living conditions, providing a place for outdoor recreation and enjoyment, helping to clean water by 
filtering urban pollutants, stabilizing hillside slopes, and preserving environmental beauty and diversity 
for present and future generations. 


How will results be achieved? 


Implementing Programs 
BIO-1.a   Map Natural Communities. Work with other agencies to complete GIS mapping of 


vegetation, wetlands, and streams in the county according to the National Vegetation 
Classification system, consistent with methodology used to map vegetation in the 
Golden Gate National Recreation Area and Point Reyes National Seashore. 


BIO-1.b   Develop Habitat Monitoring Programs. Using countywide GIS mapping of natural 
communities and other information sources, work with other agencies to develop a 
program to monitor trends in habitat loss, protection, and restoration. Establish 
cumulative thresholds for habitat loss for particularly vulnerable natural communities 
and use as a basis for modifying standards for mitigation. 


BIO-1.c   Maintain a Natural Resource Information 
Program. Provide interested public, the cities/towns in the 
county, and landowners with up-to-date information on 
sensitive ecological resources and regulations enacted to 
protect these resources, to accurately assess the potential 
impacts of proposed development on species and habitat 
diversity, determine when additional detailed site 
environmental assessment is necessary, provide 
information on invasive exotic species control, and 
monitor development trends and habitat management 
activities. The Natural Resource Program should contain 
the following: 


1.  Up-to-date information on verified sightings of special-
status species and sensitive natural communities compiled 
by the California Natural Diversity Data Base, California 
Department of Fish and Game, Non-Game Heritage 
Division. 


228







 


 
 


2. Reports and agency recovery programs for special-status species and sensitive 
natural communities, and related information summarizing regulations. 


3. Up-to-date information from the U.S. Fish and Wildlife Service, National Oceanic 
and Atmospheric Administration Fisheries, and California Department of Fish and 
Game, including lists of special-status species and their current status and lists of 
terrestrial natural communities and sensitive natural communities. 


4. Available recovery plans for listed special-status species, mapping of critical habitat 
areas, and sightings and inventories of migratory species; reports, sightings, and 
recovery programs from credible, local sources such as the PRBO Conservation 
Science, California Native Plant Society, and Marin Audubon Society. 


5. Biological reports completed as part of environmental review of proposed 
development projects and other studies, including information shared with cities 
and towns and districts within Marin County. 


6. Lists of appropriate and 
inappropriate plant species for use in 
developing landscape plans to ensure 
that invasive exotic plants, plants with 
high water requirements, and, in fire 
hazard areas, species that are highly 
flammable, are excluded. 


7.  Summarized information for use by 
landowners addressing habitat 
protection and management of 
sensitive resources. This may include 
a list of references to existing and 
ongoing information sources 
pertaining to natural resource 
management, and production of 
brochures summarizing setback 
standards, appropriate and 
inappropriate lands use practices, 
and desired management programs. 


BIO-1.d   Reevaluate County Native Tree Preservation and Protection Ordinance #3291. 
Consider expanding existing provisions along with establishing a complementary 
education and outreach program to ensure woodland conservation and management, 
not simply protection of individual trees. Factors to address in the reevaluation include 
preserving stands or groups of trees, identifying and promoting representative species 
and a diversity of age classes, minimizing fragmentation and providing linkages and 
corridors, protecting and enhancing other components of forest and woodlands such as 


 
“In the end, our society will  
be defined not only by what  


we create, but by what  
we refuse to destroy.” 


 


—  John C. Sawhill (1936–2000), 
President, the Nature  


Conservancy, 1990–2000 
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understory species and associated wildlife, and providing for sustainable regeneration 
through natural processes. 


BIO-1.e Protect Against Vegetation and Wildlife Diseases. Participate in developing public 
information programs and regulations addressing diseases, and in publicizing 
management practices to control their spread. Manage hazardous vegetation affected 
by Sudden Oak Death syndrome according to standards set by the California Oak 
Mortality Task Force. 


BIO-1.f Prepare Appropriate Landscape Lists. Prepare lists of appropriate native and non-
native landscape species that are not invasive plants, have habitat value, have low-water 
requirements, and, for high hazard areas of the county, have low flammability. Prepare 
a second set of lists of plant species to avoid that are highly flammable, inappropriate 
water-thirsty plants, or undesirable invasive exotic species for property owner use in 
developing new or enhancing existing landscaping. Require applicants for discretionary 
approval with parcels that share all or part of a boundary with publicly owned open 
space to develop landscape plans that fully conform to the lists of appropriate plants. 
Prepare lists with input from the California Department of Fish and Game, agricultural 
commissioner, University of California Cooperative Extension, California Native Plant 
Society, Marin Municipal Water District, National Park Service, and other appropriate 
sources to verify suitability. 


BIO-1.g Expand Education, Outreach, and Regulatory Programs Regarding Control of Invasive 
Exotic Species. Continue to work with the Marin/Sonoma Weed Management Area to 
promote the control and management of invasive exotic plant species. As part of the 
Natural Resource Information Program, provide interested public and landowners with 
information on invasive exotic species control and management, including up-to-date 
lists of invasive exotic plant and animal species of concern in Marin County, and links 
to other agencies and organizations involved in monitoring their status, such as the 
California Department of Fish and Game, U.S. Fish and Wildlife Service, the National 
Oceanic and Atmospheric Administration Fisheries, the National Invasive Species 
Council, and the California Invasive Plant Council. Explore the feasibility of creating 
an ordinance that prohibits the sale of selected invasive exotic plant species of 
particular threat to natural habitat in Marin County, such as Scotch broom and French 
broom. 


BIO-1.h Encourage Community Forest Programs. Work with volunteer organizations and 
Marin cities and towns to encourage the creation of comprehensive, long-term 
community forestry programs in recognition of the multiple benefits that trees provide 
to our health, our communities, and the environment. 
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“Health is the capacity of 
the land for self-renewal. 
Conservation is our effort 


to understand and 
preserve this capacity.” 


— Aldo Leopold 


What Are the Desired Outcomes? 


GOAL BIO-2 
Protection of Sensitive Biological Resources. Require identification of 
sensitive biological resources and commitment to adequate protection and 
mitigation, and monitor development trends and resource preservation 
efforts. 


Policies 
BIO-2.1   Include Resource Preservation in Environmental Review. 


Require environmental review pursuant to CEQA of 
development applications to assess the impact of proposed 
development on native species and habitat diversity, particularly special-status species, 
sensitive natural communities, wetlands, and important wildlife nursery areas and 
movement corridors. Require adequate mitigation measures for ensuring the 
protection of any sensitive resources and achieving “no net loss” of sensitive habitat 
acreage, values, and function. 


BIO-2.2   Limit Development Impacts. Restrict or modify proposed development in areas that 
contain essential habitat for special-status species, sensitive natural communities, 
wetlands, baylands and coastal habitat, and riparian habitats, as necessary to ensure the 
continued health and survival of these species and sensitive areas. Development 
projects should preferably be modified to avoid impacts on sensitive resources, or to 
adequately mitigate impacts by providing on-site or (as a lowest priority) off-site 
replacement at a higher ratio. 


BIO-2.3   Preserve Ecotones. Condition or modify 
development permits to ensure that 
ecotones, or natural transitions between 
habitat types, are preserved and 
enhanced because of their importance to 
wildlife. Ecotones of particular concern 
include those along the margins of 
riparian corridors, baylands and 
marshlands, vernal pools, and woodlands 
and forests where they transition to 
grasslands and other habitat types. 


BIO-2.4   Protect Wildlife Nursery Areas and Movement Corridors. Ensure that important 
corridors for wildlife movement and dispersal are protected as a condition of 
discretionary permits, including consideration of cumulative impacts. Features of 
particular importance to wildlife for movement may include riparian corridors, 
shorelines of the coast and bay, and ridgelines. Linkages and corridors shall be 
provided that connect sensitive habitat areas such as woodlands, forests, wetlands, and 
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essential habitat for special-status species, including an assessment of cumulative 
impacts. 


BIO-2.5 Restrict Disturbance in Sensitive Habitat During Nesting Season. Limit construction 
and other sources of potential disturbance in sensitive riparian corridors, wetlands, and 
baylands to protect bird nesting activities. Disturbance should generally be set back 
from sensitive habitat during the nesting season from March 1 through August 1 to 
protect bird nesting, rearing, and fledging activities. Preconstruction surveys should be 
conducted by a qualified professional where development is proposed in sensitive 
habitat areas during the nesting season, and appropriate restrictions should be defined 
to protect nests in active use and ensure that any young have fledged before 
construction proceeds.  


BIO-2.6 Identify Opportunities for Safe Wildlife Movement. Ensure that existing stream 
channels and riparian corridors continue to provide for wildlife movement at roadway 
crossings, preferably through the use of bridges, or through over-sized culverts, while 
maintaining or restoring a natural channel bottom. Consider the need for wildlife 
movement in designing and expanding major roadways and other barriers in the 
county. Of particular concern is the possible widening of Highway 101 north of Novato 
to the county line, where maintenance of movement opportunities for terrestrial 
wildlife between the undeveloped habitat on Mount Burdell and the marshlands along 
the Petaluma River is critical. 


BIO-2.7 Protect Sensitive Coastal Habitat. Protect coastal dunes, streams, and wetlands, and 
sensitive wildlife habitat from development in accordance with coastal resource 
management standards in the development code. 


BIO-2.8 Coordinate with Trustee Agencies. Consult with trustee agencies (the California 
Department of Fish and Game, U.S. Fish and Wildlife Service, National Oceanic and 
Atmospheric Administration Fisheries, U.S. Army Corps of Engineers, Environmental 
Protection Agency, Regional Water Quality Control Board, and Bay Conservation and 
Development Commission) during environmental review when special-status species, 
sensitive natural communities, or wetlands may be adversely affected. 


BIO-2.9 Promote Early Consultation with Other Agencies. Require applicants to consult with 
all agencies with review authority for projects in areas supporting wetlands and special-
status species at the outset of project planning. 


Why is this important? 


The loss of critical, sensitive biological resources is well documented. To minimize further loss, it is 
necessary to identify remaining sensitive resources and their habitats to protect them from the impacts 
of development. 


Environment: Marin County supports a high number of sensitive biological resources, because of both 
the wide diversity of habitats and their vulnerability to future threats. Over 120 plant and animal species 
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and more than eight sensitive natural communities are monitored by the State because of their 
vulnerability. Continued monitoring is needed to fully understand ongoing threats and provide for 
adaptive management of essential habitat. 


Economy: Protecting both sensitive resources and larger areas of surrounding natural habitat improves 
their long-term viability and the overall biodiversity of the region. Because many sensitive resources are 
highly regulated by State and federal agencies, leaving them in their natural state minimizes the need for 
costly mitigation and monitoring of replacement habitat.  


Social Equity: Preserving essential habitat for sensitive resources provides additional opportunities for 
enjoyment of our natural resources, contributes to healthy living conditions, and provides opportunities 
for passive recreation and enjoyment for all. 


How will results be achieved? 


Implementing Programs 
BIO-2.a Require Site Assessments. Require site assessment by a qualified professional for 


development applications that may adversely affect sensitive biological or wetland 
resources, including jurisdictional wetlands, occurrences of special-status species, 
occurrences of sensitive natural communities, and important wildlife nursery areas and 
movement corridors. The assessment should determine the presence or absence of 
any sensitive resources that could be affected by development, evaluate the potential 
impacts, and identify measures for protecting the resource and surrounding habitat. 
Require the assessment to be conducted by a qualified professional paid for by the 
applicant. Unless waived, the qualified professional should be hired directly by Marin 
County. 


BIO-2.b Conduct Habitat Connectivity Assessment. Conduct a comprehensive assessment of 
habitat fragmentation and connectivity loss in coordination with resource agencies, 
landowners, and interested public. Develop recommendations for policies to protect 
essential habitat corridors and linkages, and to restore and improve opportunities for 
native plant and animal dispersal. Protection could include acquisition as open space in 
fee title, permanent preservation and management under a conservation easement, or 
other suitable methods. Important factors that should be considered as part of the 
assessment include the following: locations of sensitive resources such as special-status 
species and wetlands; methods to eliminate obstructions along streams that currently 
limit the functions and values of riparian corridors; effects of intensive development, 
major roadways, and fencing on plant and animal dispersal; and the need to protect 
and enhance linkages between baylands and undeveloped uplands through the eastern 
part of the county. 


BIO-2.c Facilitate Agency Review. Coordinate County review with that of agencies with 
jurisdiction over proposed activities and areas, and require evidence of compliance 
with any necessary permits from federal and State agencies prior to issuance of County 
grading or building permits. 
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BIO-2.d Promote Early Agency Consultation. Inform applicants upon initial contact with the 
County about other agencies that may have jurisdiction, and the policies and standards 
of those agencies that may regulate proposed development activities. 


BIO-2.e Participate in FishNet4C Program. Continue to actively participate in the FishNet4C 
program and work cooperatively with participating agencies to implement 
recommendations to improve and restore aquatic habitat for listed anadromous fish 
species and other fishery resources. 


What Are the Desired Outcomes? 


GOAL BIO-3 
Wetland Conservation. Require all feasible measures to avoid and 
minimize potential adverse impacts on existing wetlands and to encourage 
programs for restoration and enhancement of degraded wetlands. 


Policies 
BIO-3.1   Protect Wetlands. Require development to avoid wetland areas 
so that the existing wetlands and upland buffers are preserved and 
opportunities for enhancement are retained (areas within setbacks may 
contain significant resource values similar to those within wetlands and 


also provide a transitional protection zone). Establish a Wetland Conservation Area 
(WCA) for jurisdictional wetlands to be retained, which includes the protected wetland 
and associated buffer area. Development shall be set back a minimum distance to 
protect the wetland and provide an upland buffer. Larger setback standards may apply 
to wetlands supporting special-status species or associated with riparian systems and 
baylands under tidal influence, given the importance of protecting the larger 
ecosystems for these habitat types as called for under Stream Conservation and 
Baylands Conservation policies defined in Policy BIO-4.1 and BIO-5.1, respectively. 
Regardless of parcel size, a site assessment is required either where incursion into a 
WCA is proposed or where full compliance with all WCA criteria would not be met. 
Employ the following criteria when evaluating development projects that may impact 
wetland areas (see Figure 2-1): 


City-Centered Corridor:  


 For parcels more than 2 acres in size, a minimum 100-foot development setback 
from wetlands is required. 


 For parcels between 2 and 0.5 acres in size, a minimum 50-foot development 
setback from wetlands is required. 


 For parcels less than 0.5 acres in size, a minimum 20-foot development setback 
from wetlands is required. The developed portion(s) of parcels (less than 0.5 acres 
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in size) located behind an existing authorized flood control levee or dike are not 
subject to a development setback. 


 Regardless of parcel size, an additional buffer may be required based on the results 
of a site assessment, if such an assessment is determined to be necessary. Site 
assessments will be required and conducted pursuant to Program BIO-3.c, 
Require Site Assessment. 


Coastal, Inland Rural, and Baylands Corridors: 


 For all parcels, provide a minimum 100-foot development setback from wetlands 
(areas within setbacks may contain significant resource values similar to those 
within wetlands and also provide a transitional protection zone). An additional 
buffer may be required, based on the results of a site assessment, if such an 
assessment is determined to be necessary. Site assessments will be required and 
conducted pursuant to Program BIO-3.c, Require Site Assessment.  


 Exceptions to full compliance with the WCA setback standards may apply only in 
the following cases: 


1. Parcel is already developed with an existing use, provided no unauthorized fill or 
other modifications to wetlands have occurred as part of ongoing use of the 
property. 


2. Parcel is undeveloped and falls entirely within the WCA. 


3. Parcel is undeveloped and potential impacts on water quality, wildlife habitat, or 
other sensitive resources would be greater as a result of development outside the 
WCA than development within the WCA, as determined by a site assessment. 


4. Wetlands are avoided and a site assessment demonstrates that minimal incursion 
within the minimum WCA setback distance would not result in any significant 
adverse direct or indirect impacts on wetlands. 
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Figure 2-1  Typical Cross-Sections of Wetland Conservation Areas 


 


 
 


 Minimum setback distance of 100 feet from jurisdictional wetlands for parcels more than 2 acres. 
 Minimum setback distance of 50 feet from jurisdictional wetlands for parcels between 2 and 0.5 acres. 
 Minimum setback distance of 20 feet for parcels less than 0.5 acres in size.  
 An additional setback distance may be required, based on the results of a site assessment, if such an 


assessment is determined to be necessary. Site assessments will be required and conducted pursuant to 
program BIO-3.c, Require Site Assessment. 


 Regardless of parcel size, a site assessment is required either where incursion into a WCA is proposed or 
where full compliance with all WCA criteria would not be met. 


 


 
 Minimum setback distance of 100 feet from edge of jurisdictional wetlands regardless of parcel size, unless 


an exception is allowed because parcel falls entirely within WCA or development outside WCA is either 
infeasible or would have greater impact. 


 An additional setback distance may be required, based on the results of a site assessment, if such an 
assessment is determined to be necessary. Site assessments will be required and conducted pursuant to 
program BIO-3.c, Require Site Assessment. 


 Regardless of parcel size, a site assessment is required either where incursion into a WCA is proposed or 
where full compliance with all WCA criteria would not be met. 
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BIO-3.2 Require Thorough Mitigation. Where avoidance of wetlands is not possible, require 
provision of replacement habitat on-site through restoration and/or habitat creation at a 
minimum ratio of 2 acres for each acre lost (2:1 replacement ratio) for on-site 
mitigation and a minimum 3:1 replacement ratio for off-site mitigation. Mitigation 
wetlands should be of the same type as those lost and provide habitat for the species 
that use the existing wetland. Mitigation should also be required for incursion within 
the minimum WCA setback/transition zone. 


Why is this important? 


An estimated 90% of all wetlands in the nation have been eliminated by filling and dredging. Net losses 
could continue to occur unless wetlands are accurately mapped and protected, and efforts are made to 
effectively restore and enhance degraded wetlands. 


Environment: Wetlands are both highly productive and sensitive resources biologically, supporting a 
great diversity of plant and animal species, providing essential habitat for a high number of special-status 
species and migratory birds and fish, and serving critical water purification and groundwater recharge 
functions. Development setbacks are necessary around wetlands to provide a buffer to prevent 
disturbance of important wildlife habitat, and to filter sediments and pollutants from disturbed areas 
and urban runoff. 


Economy: Maintaining and enhancing wetlands serves to protect the long-term health of the county, 
and consequently makes it a desirable location for business and commerce. Protecting the natural water 
filtration and recharge functions of wetlands serves to reduce the costs of flood damage, water pollution, 
and water supply redistribution. 


Equity: Protecting and restoring natural wetlands provides improved habitat for both wildlife and 
humans. 


How will results be achieved? 


Implementing Programs 
BIO-3.a Adopt Wetland Conservation Area Ordinance. Prepare and adopt an ordinance to 


refine wetland standards pursuant to WCA polices. Setback distances and buffer 
criteria for smaller developed parcels within the City-Centered Corridor should allow 
flexibility based on site constraints, opportunities for avoidance, presence of sensitive 
biological resources, and options for alternative mitigation. As part of the new 
ordinance, consider including incentives to reduce the extent of existing development 
within a WCA, or improve conditions that may be impacting sensitive resources if the 
parcel is proposed for redevelopment. 


BIO-3.b Comply with Regulations to Protect Wetlands. Continue to require development 
applications to include the submittal of a wetland delineation for sites with 
jurisdictional wetlands and to demonstrate compliance with these wetlands policies, 
standards, and criteria, and with State and federal regulations. 


BIO-3.c Require Site Assessment. Require development applications to include the submittal of 
a site assessment prepared by a qualified professional where incursions into the WCA 
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are proposed, or adverse impacts to wetlands resources may otherwise occur. The 
assessment should be considered in determining whether any adverse direct or indirect 
impacts on wetlands would occur as a result of the proposed development, whether 
wetlands criteria and standards are being met, and to identify measures necessary to 
mitigate any significant impacts. The site assessment may also serve as a basis for the 
County to apply restrictions in addition to those required by State and federal 
regulations. The site assessment shall be paid for by the applicant. Unless waived, the 
qualified professional shall be hired directly by Marin County. 


BIO-3.d Prioritize Wetland Avoidance. Amend the Development Code to require 
development to avoid wetlands and transition zones. Where avoidance of wetlands is 
not possible, require the provision of replacement habitat on-site through restoration 
and/or habitat creation, provided that no net loss of wetland area, wetland function, 
and habitat values occurs. On-site wetlands mitigation shall be provided at a minimum 
ratio of 2 acres for each acre lost (2:1 replacement ratio). Allow off-site wetland 
mitigation only when an applicant has demonstrated that no net loss of wetland area, 
wetland functions, and wetland values would occur, and that on-site mitigation is not 
possible. In those rare instances when on-site wetlands loss is unavoidable and on-site 
replacement is infeasible, require that a minimum of 3 acres be provided through 
mitigation for each acre lost (3:1 replacement ratio), preferably of the same habitat type 
as the wetland area that would be lost. The mitigation site should be close to the site of 
loss so that the mitigation wetland would provide habitat for the species that use the 
existing wetlands. 


BIO-3.e Establish Clear Mitigation Criteria. Amend the Development Code to incorporate 
wetland impact mitigations measures that accomplish the following objectives: 


a. No net losses shall occur in wetland acreage, functions, or values. This should 
include both direct impacts on wetlands and essential buffers, and consideration of 
potential indirect effects of development due to changes in available surface water 
and nonpoint water quality degradation. Detailed review of the adequacy of a 
proposed mitigation plan shall be performed as part of environmental review of 
the proposed development project to allow for a thorough evaluation of the 
anticipated loss, as well as the replacement acreage, functions, and values. 


b. Mitigation shall be implemented prior to and/or concurrently with the project 
activity causing the potential adverse impact to minimize any short-term loss and 
modification to wetlands. 


c. An area of adjacent upland habitat shall be protected to provide an adequate 
buffer for wetland functions and values. Development shall be set back the 
minimum distance specified in Policy BIO-3.1 to create this buffer, unless an 
exception is allowed and appropriate mitigation is provided where necessary, 
pursuant to Policy BIO-3.2.  


d. Mitigation sites shall be permanently protected and managed for open space and 
wildlife habitat purposes. 


238







 


 
 


e. Restoration of wetlands is preferred to creation of new replacement wetlands, due 
to the greater likelihood of success. 


f. Mitigation projects must to the extent feasible minimize the need for ongoing 
maintenance and operational manipulation (dredging, artificial water-level controls, 
etc.) to ensure long-term success. Self-sustaining projects with minimal 
maintenance requirements are encouraged. 


g. All plans to mitigate or minimize adverse impacts to wetland environments shall 
include provisions to monitor the success of the restoration project. The measures 
taken to avoid adverse impacts may be modified if the original plans prove 
unsuccessful. Performance bonds shall be required for all mitigation plans 
involving habitat creation or enhancement, including the cost of five years of post-
completion monitoring. 


h. Mitigation must be commensurate with adverse impacts of the wetland alteration 
and consist of providing similar values and greater wetland acreage than those of 
the wetland area adversely affected. All restored or created wetlands shall be 
provided at the minimum replacement ratio specified in Program BIO-3.d and 
shall have the same or increased habitat values as the wetland proposed to be 
destroyed. 


BIO-3.f Establish Criteria for Setbacks. Establish criteria to be used in the review of individual 
development applications for determining an adequate setback distance in upland 
habitat to protect resource values in the setback area and to serve as a buffer zone 
between development and wetland areas. Setbacks may contain significant resource 
values similar to those within wetlands. Setbacks should provide for minimum filtration 
functions to intercept sediments and prevent degradation of adjacent wetlands to be 
protected. The setbacks shall conform with distances specified in Policy BIO-3.1, with 
varied minimum setbacks in the City-Centered Corridor, and minimum 100-foot 
setback distances in the Coastal, Inland Rural, and Baylands corridors. Within the 
City-Centered Corridor, flexibility should be included in the criteria based on site 
constraints, opportunities to ensure the avoidance of sensitive wetlands and associated 
resources such as special-status species, and the feasibility of alternative mitigation 
options for already developed properties and exceptions for existing uses. 


BIO-3.g Provide Landowner Education. Landowner education regarding the sensitivity of 
wetlands and adjacent upland buffer areas will be provided as part of the Natural 
Resource Information Program called for in Program BIO-1.c. An emphasis will be 
placed on educating owners of developed properties adjacent to wetlands where 
minimum upland setback distances are not provided. Information on regulations 
protecting wetlands and adjacent areas that may contain significant resource values 
should be available, together with general methods to minimize disturbance and 
improve habitat values. An updated list of regulatory agencies and their contact 
information should be maintained as part of the Natural Resource Information 
Program. 
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BIO-3.h Evaluate Wetlands Definitions. Conduct a study to evaluate whether to continue to rely 
on the Army Corps of Engineers definition of wetlands outside of the Coastal Zone or 
to expand the use of the Coastal Zone (or “Cowardin”) definition to the entire county. 
The study should consider all of the following in developing a recommendation to the 
Board of Supervisors: (1) the effect of the expanded wetland definition when coupled 
with SCA and WCA requirements; (2) the extent of the geographic areas potentially 
affected by the expanded definition; (3) performance of wetland delineations for areas 
outside the Coastal Zone (in-house staff or consultants); (4) potential costs and 
workloads associated with delineations, administration, and appeals; (5) overall 
feasibility of implementation and enforcement responsibilities associated with an 
expanded definition; 6) benefits and challenges of a consistent definition throughout 
the county; (7) what percentage of wetlands would continue to be regulated by the 
Army Corps of Engineers; and (8) what percentage of cost could be paid for by the 
applicant. 


What Are the Desired Outcomes? 


GOAL BIO-4 
Riparian Conservation. Protect and, where possible, restore the natural 
structure and function of riparian systems. 


Policies 
BIO-4.1   Restrict Land Use in Stream Conservation Areas. A Stream 
Conservation Area (SCA) is established to protect the active channel, 
water quality and flood control functions, and associated fish and wildlife 
habitat values along streams. Development shall be set back to protect the 
stream and provide an upland buffer, which is important to protect 


significant resources that may be present and provides a transitional protection zone. 
Best management practices1 shall be adhered to in all designated SCAs. Best 
management practices are also strongly encouraged in ephemeral streams not defined 
as SCAs. 


 Exceptions to full compliance with all SCA criteria and standards may be allowed only 
if the following is true: 


1. A parcel falls entirely within the SCA; or 


2. Development on the parcel entirely outside the SCA either is infeasible or would 
have greater impacts on water quality, wildlife habitat, other sensitive biological 
resources, or other environmental constraints than development within the SCA. 


SCAs are designated along perennial, intermittent, and ephemeral streams as defined 
in the Countywide Plan Glossary. Regardless of parcel size, a site assessment is 
required where incursion into an SCA is proposed or where full compliance with all 


 
1Such as those outlined in Start at the Source and Start at the Source Tools Handbook (Bay Area Stormwater Managers 
Agencies Association). 
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SCA criteria would not be met. An ephemeral stream is subject to the SCA policies if 
it: (a) supports riparian vegetation for a length of 100 feet or more, and/or (b) supports 
special-status species and/or a sensitive natural community type, such as native 
grasslands, regardless of the extent of riparian vegetation associated with the stream. 
For those ephemeral streams that do not meet these criteria, a minimum 20-foot 
development setback should be required. 


SCAs consist of the watercourse itself between the tops of the banks and a strip of land 
extending laterally outward from the top of both banks to the widths defined below 
(see Figure 2-2). The SCA encompasses any jurisdictional wetland or unvegetated 
other waters within the stream channel, together with the adjacent uplands, and 
supersedes setback standards defined for WCAs. Human-made flood control channels 
under tidal influence are subject to the Bayland Conservation policies. The following 
criteria shall be used to evaluate proposed development projects that may impact 
riparian areas: 


City-Centered Corridor: 


 For parcels more than 2 acres in size, provide a minimum 100-foot development 
setback on each side of the top of bank. 
 


 For parcels between 2 and 0.5 acres in size, provide a minimum 50-foot 
development setback on each side of the top of bank. 
 


 For parcels less than 0.5 acres in size, provide a minimum 20-foot development 
setback. The developed portion(s) of parcels (less than 0.5 acres in size) located 
behind an existing authorized flood control levee or dike are not subject to a 
development setback. 
 


 Regardless of parcel size, an 
additional buffer may be required 
based on the results of a site 
assessment. A site assessment may 
be required to confirm the avoidance 
of woody riparian vegetation and to 
consider site constraints, presence of 
other sensitive biological resources, 
options for alternative mitigation, 
and determination of the precise 
setback. Site assessments will be 
required and conducted pursuant to 
Program BIO-4.g, Require Site 
Assessment. 
 


Woody riparian vegetation includes 
plants that have tough, fibrous 
stems; vines; and branches covered 
with bark and composed largely of 
cellulose and lignin. Characteristic 
woody riparian species include 
willow, alder, box elder, big-leaf 
maple, cottonwood, dogwood, 
elderberry, elk clover, thimbleberry, 
and California blackberry, among 
others. See glossary for additional 
information on stream 
characteristics and definitions. 
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Coastal, Inland Rural, and Baylands Corridors:  


  For all parcels, provide a development setback on each side of the top of bank that 
is the greater of either (a) 50 feet landward from the outer edge of woody riparian 
vegetation associated with the stream or (b) 100 feet landward from the top of 
bank. An additional setback distance may be required based on the results of a site 
assessment. A site assessment may be required to confirm the avoidance of woody 
riparian vegetation and to consider site constraints, presence of other sensitive 
biological resources, options for alternative mitigation, and determination of the 
precise setback. Site assessments will be required and conducted pursuant to 
Program BIO-4.g, Require Site Assessment. SCAs shall be measured as shown in 
Figure 2-2. 


 
 Allowable uses in SCAs in any corridor consist of the following, provided they conform 


to zoning and all relevant criteria and standards for SCAs: 


 Existing permitted or legal nonconforming structures or improvements, their 
repair, and their retrofit within the existing footprint; 


 Projects to improve fish and wildlife habitat; 
 Driveway, road and utility crossings, if no other location is feasible; 
 Water-monitoring installations; 
 Passive recreation that does not significantly disturb native species; 
 Necessary water supply and flood control projects that minimize impacts to stream 


function and to fish and wildlife habitat; 
 Agricultural uses that do not result in any of the following: 


a. The removal of woody riparian vegetation; 
b. The installation of fencing within the SCA that prevents wildlife access to the 


riparian habitat within the SCA; 
c. Animal confinement within the SCA; and 
d. A substantial increase in sedimentation. 


BIO-4.2 Comply with SCA Regulations. Implement established setback criteria for protection 
of SCAs through established discretionary permit review processes and/or through 
adoption of new ordinances. Environmental review shall be required where incursion 
into an SCA is proposed and a discretionary permit is required. 


 In determining whether allowable uses are compatible with SCA regulations, 
development applications shall not be permitted if the project does any of the 
following: 


 Adversely alters hydraulic capacity; 
 Causes a net loss in habitat acreage, value, or function; 
 Degrades water quality. 


 
BIO-4.3 Manage SCAs Effectively. Review proposed land divisions in SCAs to allow 


management of a stream by one property owner to the extent possible.  
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BIO-4.4 Promote Natural Stream Channel Function. Retain and, where possible, restore the 
hydraulic capacity and natural functions of stream channels in SCAs. Discourage 
alteration of the bed or banks of the stream, including filling, grading, excavating, and 
installation of storm drains and culverts. When feasible, replace impervious surfaces 
with pervious surfaces. Protect and enhance fish habitat, including through retention of 
large woody debris, except in cases where removal is essential to protect against 
property damage or prevent safety hazards. In no case shall alterations that create 
barriers to fish migration be allowed on streams mapped as historically supporting 
salmonids. Alteration of natural channels within SCAs for flood control should be  


 designed and constructed in a manner that retains and protects the riparian vegetation, 
allows for sufficient capacity and natural channel migration, and allows for 
reestablishment of woody trees and shrubs without compromising the flood flow 
capacity where avoidance of existing riparian vegetation is not possible. 


 
 


Figure 2-2  
Typical Cross-Section of a Stream Conservation Zone 


 


 
 
 Minimum setback distance of 100 feet from top of bank for parcels more than 2 acres. 
 Minimum setback distance of 50 feet from top of bank for parcels between 2 and 0.5 acres. 
 Minimum setback distance of 20 feet from top of bank for parcels less than 0.5 acres.  
 A site assessment may be required to confirm the avoidance of woody riparian vegetation and to consider site 


constraints, presence of other sensitive biological resources, options for alternative mitigation, and 
determination of the precise setback. Site assessments will be required and conducted pursuant to Program 
BIO-4.g, Require Site Assessment. 


 Regardless of parcel size, a site assessment is required where incursion into an SCA is proposed and where full 
compliance with all SCA criteria would not be met. 
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 For all parcels, minimum setback distance is 50 feet from outer edge of woody riparian vegetation but no less 


than 100 feet from top of bank, unless an exception is allowed because parcel falls entirely within SCA, or 
development outside SCA is either infeasible or would have greater impacts. 


 An additional setback distance may be required, based on the results of a site assessment, if such an assessment 
is determined to be necessary. 


 Regardless of parcel size, a site assessment is required where incursion into an SCA is proposed and where full 
compliance with all SCA criteria would not be met. 


 


 
 
 For all parcels, regardless of corridor, minimum setback distance is 20 feet. 
 A site assessment is required where incursion into the setback is proposed. 
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BIO-4.5 Restore and Stabilize Stream Channels. Pursue stream restoration and appropriate 
channel redesign where sufficient right-of-way exists that includes the following: a 
hydraulic design, a channel plan form, a composite channel cross-section that 
incorporates low flow and bankfull channels, removal and control of invasive exotic 
plant species, and biotechnical bank stabilization methods to promote quick 
establishment of riparian trees and other native vegetation. 


BIO-4.6 Control Exotic Vegetation. Remove and replace invasive exotic plants with native 
plants as part of stream restoration projects and as a condition of site-specific 
development approval in an SCA, and include monitoring to prevent reestablishment. 


BIO-4.7 Protect Riparian Vegetation. Retain riparian vegetation for stabilization of streambanks 
and floodplains, moderating water temperatures, trapping and filtering sediments and 
other water pollutants, providing wildlife habitat, and aesthetic reasons. 


BIO-4.8 Reclaim Damaged Portions of SCAs. Restore damaged portions of SCAs to their 
natural state wherever possible, and reestablish as quickly as possible any herbaceous 
and woody vegetation that must be removed within an SCA, replicating the structure 
and species composition of indigenous native riparian vegetation.  


BIO-4.9 Restore Culverted Streams. Replace storm drains and culverts in SCAs with natural 
drainage and flood control channels wherever feasible. Reopening and restoring 
culverted reaches of natural drainages should be considered part of review of 
development applications on parcels containing historic natural drainages where 
sufficient land area is available to accommodate both the reopened drainage and 
project objectives. Detailed hydrologic analysis may be required to address possible 
erosion and flooding implications of reopening the culverted reach, and to make 
appropriate design recommendations. Incentives should be provided to landowners in 
restoring culverted, channelized, or degraded stream segments. Where culverts 
interfere with fish migration but replacement is not possible, modify culverts to allow 
unobstructed fish passage. 


BIO-4.10 Promote Interagency Cooperation. Work in close cooperation with flood control 
districts, water districts, and wildlife agencies in the design and choice of materials for 
construction and alterations within SCAs.  


BIO-4.11 Promote Riparian Protection. Support agencies, organizations, and programs in Marin 
County that protect, enhance, and restore riparian areas.  


BIO-4.12 Support and Provide Riparian Education Efforts. Educate the public and County staff 
about the values, functions, and importance of riparian areas. Landowner education 
regarding the sensitivity of riparian corridors will be provided as part of the Natural 
Resource Information Program called for in Program BIO-1.c. An emphasis will be 
placed on public outreach to owners of developed properties encompassing or 
adjacent to SCAs where minimum setback distances are not provided. Information on 
regulations protecting riparian corridors should be available, together with general 
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methods to minimize disturbance and improve habitat values. An updated list of 
regulatory agencies and their contact information should be maintained as part of the 
Natural Resource Information Program. 


BIO-4.13 Provide Appropriate Access in SCAs. Ensure that public access to publicly owned land 
within SCAs respects the environment, and prohibit access if it will degrade or destroy 
riparian habitat. Acquire public lands adjacent to streams where possible to make 
resources more accessible and usable for passive recreation, and to protect and 
enhance streamside habitat.  


BIO-4.14 Reduce Road Impacts in SCAs. Locate new roads and roadfill slopes outside SCAs, 
except at stream crossings, and consolidate new road crossings wherever possible to 
minimize disturbance in the SCA. Require spoil from road construction to be 
deposited outside the SCA, and take special care to stabilize soil surfaces.  


BIO-4.15 Reduce Wet Weather Impacts. Ensure that development work adjacent to and 
potentially affecting SCAs is not done during the wet weather or when water is flowing 
through streams, except for emergency repairs, and that disturbed soils are stabilized 
and replanted, and areas where woody vegetation has been removed are replanted with 
suitable species before the beginning of the rainy season. 


BIO-4.16 Regulate Channel and Flow Alteration. Allow alteration of stream channels or 
reduction in flow volumes only after completion of environmental review, commitment 
to appropriate mitigation measures, and issuance of appropriate permits by 
jurisdictional agencies based on determination of adequate flows necessary to protect 
fish habitats, water quality, riparian vegetation, natural dynamics of stream functions, 
groundwater recharge areas, and downstream users. 


BIO-4.17 Continue Collaboration with the Marin Resource Conservation District. Continue to 
collaborate with, support, and participate in programs provided by the Marin Resource 
Conservation District and the Natural Resource Conservation Service to encourage 
agricultural operators who conduct farm or ranch activities within a Streamside 
Conservation Area to minimize sedimentation and erosion to enhance habitat values. 


BIO-4.18 Promote the Use of Permeable Surfaces When Hardscapes Are Unavoidable in the 
SCA and WCA. Permeable surfaces rather than impermeable surfaces shall be 
required wherever feasible in the SCA and WCA. 


BIO-4.19 Maintain Channel Stability. Applicants for development projects may be required to 
prepare a hydraulic and/or geomorphic assessment of on-site and downstream 
drainageways that are affected by project area runoff. This assessment should be 
required where evidence that significant current or impending channel instability is 
present, such as documented channel bed incision, lateral erosion of banks (e.g., 
sloughing or landsliding), tree collapse due to streambank undermining and/or soil 
loss, or severe in-channel sedimentation, as determined by the County. 
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 Characteristics pertinent to channel stability would include hillslope erosion, bank 
erosion, excessive bed scour or sediment deposition, bed slope adjustments, lateral 
channel migration or bifurcation, channel capacity, and the condition of riparian 
vegetation. The hydraulic and/or geomorphic assessment shall include on-site channel 
or drainageway segments over which the applicant has control or access. In the event 
that project development would result in or further exacerbate existing channel 
instabilities, the applicant could either propose his/her own channel stabilization 
program subject to County approval or defer to the mitigations generated during the 
required environmental review for the project, which could include maintenance of 
peak flows at pre- and post-project levels, or less. Proposed stabilization measures shall 
anticipate project-related changes to the drainageway flow regime. 


 All project improvements should be designed to minimize flood hydrograph peak flow 
or flood volume increases into drainage courses. To this end, design features such as 
porous pavement, pavers, maximizing overall permeability, drainage infiltration, 
disconnected impervious surfaces, swales, biodetention, green roofs, etc., should be 
integrated into projects as appropriate. 


 For projects subject to discretionary review, the applicant may be required, as 
appropriate, to submit a pre-and post-project hydrology and hydraulic report detailing 
the amount of new impervious surface area and accompanying surface runoff from all 
improvement areas, including driveways — with a goal of zero increase in runoff (no net 
increase in peak off-site runoff). The applicant may be required to participate in a peak 
stormwater runoff management program developed pursuant to new Program BIO-
4.20. 


BIO-4.20 Minimize Runoff. In order to decrease stormwater runoff, the feasibility of developing 
a peak stormwater management program shall be evaluated to provide mitigation 
opportunities such as removal of impervious surface or increased stormwater detention 
in the watershed. 


Why is this important? 


Riparian habitats are irreplaceable, vital biological systems that provide critical functions for water 
purification, flood control, fish and wildlife movement, and native habitat. However, large portions of 
existing riparian systems have been eliminated by past stream channelization, agricultural expansion, 
and urban development. 


Environment: Preserving and restoring riparian habitats is essential to maintaining habitat connectivity 
and improving degraded conditions for fish and wildlife species. Adequate setbacks and limitations on 
uses within designated Stream Conservation Areas are needed to minimize disturbance to sensitive 
resources and to maintain and improve wildlife habitat, flood protection, and water purification. 


Economy: Maintaining healthy waterways and natural habitat areas is critical to the economic health and 
vitality of the county. Protecting and restoring native vegetation along riparian corridors minimizes 


247







 


 
 


potential erosion, downstream sedimentation, and water quality degradation. Directing development 
out of floodways reduces potential costly flood damage and loss. 


Equity: Protecting and restoring riparian corridors provide an opportunity to link urban and natural 
areas to benefit human beings as well as native plants and wildlife. This expands the network of open 
space lands, areas for healthy recreation and exercise, an appreciation of natural systems, and aesthetic 
benefits. 


How will results be achieved? 


Implementing Programs 
BIO-4.a Adopt Expanded SCA Ordinance. Adopt a new SCA ordinance that would implement 


the SCA standards for parcels traversed by or adjacent to a mapped anadromous fish 
stream and tributary. Such an ordinance could, by way of example, require compliance 
with the incorporation of best management practices into the proposed project and 
could consider modest additions to existing buildings that would not result in 
significant impact to riparian resources, such as additions that do not exceed 500 
square feet of total floor area and that do not increase the existing horizontal 
encroachment into the SCA, provided a site assessment first confirms the absence of 
adverse impacts to riparian habitats. As part of the new ordinance, consider including 
additional incentives, such as reduced fees or other similar incentives, to reduce the 
extent of existing development within an SCA or improve conditions that may be 
impacting sensitive resources. 


BIO-4.b Reevaluate SCA Boundaries. Beginning with the City-Centered Corridor and smaller 
parcels, conduct a comprehensive study to reevaluate standards used to protect SCAs 
and regulate development adjacent to streams. The study shall consider available data 
on stream protection and management standards, their effectiveness, and the 
effectiveness of the current standards used in Marin County, including the 50- and 
100-foot setback distances (plus additional setbacks from the edge of riparian 
vegetation where applicable). The study shall consider stream functions on a 
watershed-level basis, and include input from professionals such as a fluvial 
geomorphologist, hydrologist, wildlife biologist, and vegetation ecologist, together with 
resource agencies and interested members of the public. Each SCA should encompass 
all woody riparian vegetation and be of sufficient width to filter sediments and other 
pollutants before they enter the stream channel. Careful study may be needed to 
distinguish woody riparian vegetation from other types of woodland or forest vegetation 
in some areas. 


BIO-4.c Prepare County Stream Map. Use the County GIS to map perennial, intermittent, and, 
where feasible, ephemeral streams subject to SCA policies. Use the resulting mapping 
in conjunction with USGS maps and the “ephemeral stream” definition to confirm 
SCAs on parcels proposed for development. Add to and update the map on an 
ongoing basis as additional streams are surveyed. 
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BIO-4.d Establish Functional Criteria for Land Uses in SCAs. Develop detailed criteria for 
protection of riparian functions, and identify methods for their use in evaluating 
proposed development. 


BIO-4.e Identify Proposals Within SCAs. Determine whether a proposed development falls 
wholly or partially within an SCA, through agency review by County staff, and as 
necessary by a qualified professional, of discretionary application materials and site 
inspection. 


BIO-4.f Identify Potential Impacts to Riparian Systems. At the time of a development 
application, evaluate potential impacts on riparian vegetation and aquatic habitat, and 
incorporate measures to protect riparian systems into the project design and 
construction. Retain and minimize disturbance to woody and herbaceous riparian 
vegetation in SCAs and adjacent areas. (Tree growth may be cleared from the stream 
channel where removal is essential to protect against property damage or prevent safety 
hazards.) 


BIO-4.g Require Site Assessment. Require development applications to include the submittal of 
a site assessment prepared by a qualified professional where incursions into the SCA 
are proposed, or adverse impacts to riparian resources may otherwise occur. Unless 
waived, the qualified professional shall be hired by Marin County. The site assessment 
shall be paid for by the applicant and considered in determining whether any adverse 
direct or indirect impacts on riparian resources would occur as a result of the proposed 
development, whether SCA criteria and standards are being met, and to identify 
measures necessary to mitigate any significant impacts. The site assessment may also 
serve as a basis for the County to apply restrictions in addition to those required by 
State and federal regulations. 


BIO-4.h Comply with SCA Criteria and Standards. All development permit applications shall 
be reviewed for conformity with these SCA policies, criteria, and standards and in 
accordance with the California Environmental Quality Act. Proposals that do not 
conform to SCA policies, and cannot be modified or mitigated to conform, shall be 
denied. If a proposal involves the creation of a new parcel that is wholly or partially in 
an SCA, the land division shall be designed to ensure that no development occurs 
within the SCA. 


BIO-4.i Replace Vegetation in SCAs. When removal of native riparian vegetation is 
unavoidable in an SCA, and mitigation is required, require establishment of native 
trees, shrubs, and ground covers within a period of five years at a rate sufficient to 
replicate, after a period of five years, the appropriate density and structure of vegetation 
removed. Require replacement and enhancement planting to be monitored and 
maintained until successful establishment provides for a minimum replacement or 
enhancement ratio of 2:1. 
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BIO-4.j Continue Funding Fencing of Sensitive Stream Areas. Encourage continued funding in 
conjunction with the Marin Resource Conservation District, the Natural Resource and 
Conservation Service, and other relevant agencies, to pay the cost of fencing sensitive 
streamside areas (on both public lands and private property) that could be impacted by 
cattle grazing. 


BIO-4.k Locate Trails Appropriately. Situate trails at adequate distances from streams to protect 
riparian and aquatic habitat and wildlife corridors. Trails may occasionally diverge 
close to the top of bank to provide visual access and opportunities for interpretive 
displays on the environmental sensitivity of creek habitats. (See policies and programs 
in the Trails Section of this Element.) 


BIO-4.l Monitor Stream Conservation Areas. Establish a system of monitoring SCAs, which 
may include mapping fenced streams and stream restoration areas to ensure the 
protection of vegetation, soils, water quality, and wildlife habitat along streams. 


BIO-4.m Encourage Conservation Plans Within the Stream Conservation Area. Continue to 
collaborate with the Marin Resource Conservation District to encourage and support 
the continued implementation of the Marin Coastal Watersheds Permit Coordination 
Program, especially the preparation of management and conservation plans where 
appropriate for agricultural activities within the Stream Conservation Areas. 


BIO-4.n Provide Information to Reduce Soil Erosion and Sedimentation. Provide information 
and fact sheets on programs offered by the Marin Resource Conservation District at 
the Community Development Agency front counter to landowners and applicants who 
submit development proposals within the Streamside Conservation Area in the 
Stemple, Walker, and Lagunitas creek watersheds. 


BIO-4.o Consider Culvert Restoration. As part of the expanded SCA ordinance, consider 
additional policy language to encourage reopening culverted reaches and restoring 
channelized reaches of natural drainages. This may include adjustments in minimum 
standard setback distances where site constraints prevent complete compliance along 
the restored or enhanced channel reach. A detailed analysis may be required to 
demonstrate restoration feasibility and address possible effects on erosion and flooding 
potential. Incentives may be available to landowners to encourage restoration and 
enhancement efforts. 


BIO-4.p Implement NPDES Phase II. Continue to implement NPDES Phase II permit 
requirements relating to peak flow controls to ensure that project related and 
cumulative impacts to peak flows are minimized or avoided through conditions on 
project approval as required by the ordinances. 


BIO-4.q Develop Standards Promoting Use of Permeable Materials. Review existing permit 
requirements for development in SCAs and WCAs, and recommend additional 
standards for project review and corrective measures as needed to protect SCAs and 
WCAs from inappropriate ministerial and discretionary development. Develop 
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additional standards for requiring the use of best management practices, including 
measures such as the use of permeable materials in the SCA and WCA. A checklist of 
Best Management Practices should be made available to applicants. 


BIO-4.r Review Septic System Setbacks in SCA and WCA. Review existing septic requirements 
within SCAs and WCAs, and revise requirements as necessary to provide monitoring 
and to protect SCAs and WCAs from impacts associated with septic systems. Consider 
adopting larger setback standards applied to new development for septic systems and 
their associated leachfields. 


BIO-4.s Continue Collaboration with the Marin Resource Conservation District and 
Agricultural Commissioner. Continue to collaborate with, support, and participate in 
programs provided by the Marin Resource Conservation District, the Natural Resource 
Conservation Service, and the Agricultural Commissioner’s Office to encourage 
agricultural operators who conduct farm or ranch activities within a Streamside 
Conservation Area to minimize pesticide use and activities that cause sedimentation 
and erosion, to enhance habitat values. 


BIO-4.t Collaborate with Groups to Address Implementation of Protections to SCAs and 
WCAs. Collaborate with local, regional, State, and federal organizations (Marin 
Organic, MALT, SPAWN, Marin Audubon, RCD, Fish and Game, RWQCB, Sierra 
Club, Farm Bureau, Trout Unlimited, and affected property owners) to address long 
term habitat protection and develop funding mechanisms to address the issue. 


BIO-4.u Investigate Tax Delinquent Properties. Investigate conversion of tax delinquent 
properties in SCAs into public ownership. 


What Are the Desired Outcomes? 


GOAL BIO-5 
Baylands Conservation. Preserve and enhance the diversity of the 
baylands ecosystem, including tidal marshes and adjacent uplands, 
seasonal marshes and wetlands, rocky shorelines, lagoons, agricultural 
lands, and low-lying grasslands overlying historical marshlands. 


The Baylands Corridor is described in Maps 2-5a and 2-5b. While the 
mapped areas include lands within incorporated cities, the policies, 
programs, and implementation measures related to the Baylands 
Corridor apply only within unincorporated Marin County. 


The Baylands Corridor consists of areas previously included in the 
Bayfront Conservation Zones in the 1994 Countywide Plan, as well as all areas included in Bayfront 
Conservation Zone overlays adopted since the 1994 Countywide Plan. The Baylands Corridor consists 
of land containing historic bay marshlands based on maps prepared by the San Francisco Estuary 
Institute. Based upon information contained in studies completed during the preparation of this Plan, 
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the Baylands Corridor also includes associated habitat from the San Francisco Bay to Highway 101 in 
the Las Gallinas Planning Area. Except in the Tam Junction area and at the Rowland Boulevard and 
Highway 101 interchange in Novato, the Baylands Corridor does not extend west of Highway 101. 


Where applicable for large parcels (more than 2 acres in size) that are primarily undeveloped, and 
based upon site-specific characteristics, an additional area of 300 feet or more of associated habitat is 
included. The inclusion of the 300-foot buffer is consistent with the minimum setback 
recommendations contained in the 1999 Baylands Ecosystem Habitat Goals report. This portion of the 
corridor serves both to recognize the biological importance of associated uplands adjacent to remaining 
tidelands, and to provide the opportunity to improve habitat values as part of future restoration of 
historic tidelands. 


Within the Baylands Corridor, potential residential density and commercial floor area ratios shall be 
calculated at the low end of the applicable ranges. This provision does not apply to small parcels (2 
acres or less in size) that were legally created prior to January 1, 2007. Within PD-AERA designation, 
the density and floor area ratios shall be as specified for those areas. Section 22.14.060 of the 
Development Code should be updated to reflect these policies. 


For parcels of all sizes, existing lawful uses are grandfathered. For properties 2 acres or less in size 
within the Bayfront Conservation Zone on January 1, 2007, no additional regulations are imposed other 
than those previously applied to such lands. Creation of the Baylands Corridor will not subject currently 
allowed activities to additional County regulation. Such activities include repair and maintenance of 
bank erosion protection (riprap, plantings, etc.) and docks, levees, or dredging of existing dredged 
channels (such as Novato Creek), including existing dredge disposal sites. 


Within the Baylands Corridor, public improvements at Gnoss Field and immediately adjacent 
properties pursuant to an approved Airport Master Plan or Airport Land Use Plan will not be subject to 
additional Baylands protection regulations.  


The provisions of TR-1.7, Direct Aviation Uses to Appropriate Locations, and TR-1.p, Limit Aviation 
Uses, apply to Gnoss Field. Efforts to restore or enhance wetlands in the vicinity of Gnoss Field shall be 
consistent with an approved Airport Master Plan or Airport Land Use Plan and applicable FAA 
regulations. While the San Rafael airport is not in the Baylands Corridor, efforts to restore or enhance 
wetlands in the vicinity of the San Rafael Airport shall be consistent with the City of San Rafael’s 
General Plan and other applicable City regulations, and shall also be consistent with safety 
considerations related to aircraft operations. 


Small parcels not currently subject to tidal influence should be subject to mapping and analysis to 
determine whether they should be added to or omitted from the Baylands Corridor. In particular, 
historic marshland in the Richardson Bay and Bothin Marsh area should be included in the resource 
mapping and analysis to determine if these parcels meet the criteria for inclusion in the Baylands 
Corridor. 


This mapping and analysis should do the following: (1) identify existing vegetative cover and sensitive 
features, such as streams, wetlands, and occurrences of special-status species; (2) use focal species and 
other similar ecological tools to determine the interrelationship between baylands and uplands; (3) 
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identify methods to maintain connectivity between sensitive habitat features and baylands; (4) specify 
criteria and thresholds used in determining the extent of upland habitat essential to the baylands 
ecosystem; (5) make recommendations on an appropriate biologically based boundary if the Baylands 
Corridor is to be expanded; and (6) identify lands that provide habitat, could be restored to provide 
habitat, or provide protection from sea level rise. Completion of the analysis does not require on-site 
evaluations. 


All parcels added to the Baylands Corridor as a result of this study are subject to Baylands Corridor 
regulations in effect at that time. 


Policies 
BIO-5.1 Protect the Baylands Corridor. Ensure that baylands and large, adjacent essential 


uplands are protected, and encourage enhancement efforts for baylands, including 
those in the Baylands Corridor. The following criteria shall be used to evaluate 
proposed development projects that may impact the Baylands Corridor: 


 For large parcels (over 2 acres in size), adhere to development setback standards 
for areas qualifying for protection under the WCA and SCA, but increase setback 
distances as necessary to ensure that hydrologically isolated features such as 
seasonal wetlands and freshwater marshes are adequately linked to permanently 
protected habitat. These additional development setbacks shall serve to prevent 
fragmentation and preserve essential upland buffers in the Baylands Corridor. 


 For small parcels (2 acres or less in size), encourage property owners where 
suitable habitat exists to preserve up to 10 feet landward of mean high tide as a 
species refuge area for high water events. Site constraints, opportunities for 
avoidance of sensitive biological resources, and options for alternative mitigation, 
may also be considered.  


 Minor redevelopment involving less than 25% of a structure on a residential or 
industrial parcel that is already filled and at least 50% developed may be exempted 
from the requirements for a site assessment, provided that no additional filling or 
modification to wetlands occurs. (See BIO-5.2.) 


BIO-5.2 Limit Development and Access. Ensure that development does not encroach into 
sensitive vegetation and wildlife habitats, damage fisheries or aquatic habitats, limit 
normal wildlife range, or create barriers that cut off access to food, water, or shelter for 
wildlife. Require an environmental assessment where development is proposed within 
the Baylands Corridor. 


BIO-5.3 Leave Tidelands in Their Natural State. Require that all tidelands be left in their 
natural state to respect their biological importance to the estuarine ecosystem. Any 
modifications should be limited to habitat restoration or enhancement plans approved 
by regulatory agencies. 
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BIO-5.4 Restore Marshlands. Enhance wildlife and aquatic habitat value of diked bay 
marshlands, and encourage land uses that provide or protect wetland or wildlife habitat 
and do not require diking, filling, or dredging. 


BIO-5.5 Protect Freshwater Habitats. Preserve and, where possible, expand habitats associated 
with freshwater streams, seasonal wetlands, and small former marshes to facilitate the 
circulation, distribution, and flow of fresh water, and to enhance associated habitat 
values. 


BIO-5.6 Use Flood Basins for Seasonal Habitat. Utilize natural or manage manmade flood 
basins to provide seasonal habitat for waterfowl and shorebirds, and prohibit 
development in these basins to protect habitat values. 


BIO-5.7 Limit Access to Wetlands. Design public access to avoid or minimize disturbance to 
wetlands, necessary buffer areas, and associated important wildlife habitat while 
facilitating public use, enjoyment, and appreciation of bayfront lands. 


BIO-5.8 Control Shoreline Modification. Ensure that any modifications to the shoreline do not 
result in a loss of biodiversity or opportunities for wildlife movement. Possible 
modifications may include construction of revetments, sea walls, and groins, as 
permitted by State and federal agencies. 


BIO-5.9 Allow Limited Agricultural Use. Encourage only those agricultural uses that are 
compatible with protection of wetlands and other sensitive resources to remain in 
baylands. Conversion of non-agricultural lands to agriculture should occur only if 
wetlands or other sensitive biological resources would not be lost or adversely affected. 
Where possible, wetlands should be enhanced and restored as part of agricultural use 
or conversion. 


BIO-5.10 Encourage Acquisition of Essential Baylands. Continue to acquire large, essential 
baylands for open space and habitat restoration purposes, and support public and 
private partnerships working to acquire baylands. 


Why is this important? 


An estimated 82% of the historic tidal marshlands along the edge of the San Francisco Bay–Delta 
Estuary has been filled or altered. The remaining baylands continue to be threatened by increasing 
human populations and associated pollution and disturbance to sensitive habitat; continued dredging, 
filling, and urban development; major water diversion projects; and other factors. 


Environment: Adequate building setbacks and some restrictions on public access are needed to 
maintain the buffers that protect the sensitive habitat of the baylands. 


Economy: As with all wetlands, maintaining and enhancing baylands protects the long-term health of 
the county, and its attractiveness as a desirable location for business and commerce. Protecting the 
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natural water filtration and recharge functions of baylands reduces the costs of flood damage, water 
pollution, and habitat degradation. 


Equity: Protecting and restoring baylands provides for improved human and wildlife habitat. 


How will results be achieved? 


Implementing Programs 
BIO-5.a Establish Criteria for Upland Setbacks in the Baylands Corridor. During the 


Development Code update, establish criteria to be used in the review of individual 
development applications for determining an adequate setback distance in adjacent 
uplands to serve as a buffer zone between development and remaining or historic 
tidelands and wetlands. Setbacks should provide for at least the minimum distances 
necessary to avoid adverse effects of increased human activity and potential disturbance 
to sensitive biological resources, and to provide essential linkages between important 
features such as seasonal wetlands, freshwater marsh, and roosting and nesting areas. 
This should include consideration of possible implications of future sea level rise on 
existing habitat. Use focus species, locational distribution of sensitive resources, and 
other ecological tools to establish criteria for determining essential habitat connectivity 
in site-specific planning that serves to preserve and enhance existing wildlife habitat 
values. 


BIO-5.b Provide Landowner Education. Landowner education will be provided regarding the 
sensitivity of baylands and adjacent upland buffer areas as part of the Natural Resource 
Information Program called for in Program BIO-1.c. An emphasis will be placed on 
educating owners of developed properties adjacent to baylands where minimum 
upland setback distances are not provided. Information on regulations protecting 
baylands should be available, together with general methods to minimize disturbance 
and improve habitat values. An updated list of regulatory agencies and their contact 
information should be maintained as part of the Natural Resource Information 
Program. 


BIO-5.c Update Development Code. Update the Development Code, redefining the Bayfront 
Conservation Zone to reflect Baylands Corridor policies as well as including relevant 
aspects from the current Bayfront Conservation Zone. The updated Development 
Code shall identify criteria to be used in evaluating proposed development projects, 
and appropriate development restrictions necessary to protect sensitive biological and 
wetland resources.  


BIO-5.d Enforce Tidelands Restrictions. Ensure that the Development Code prohibits diking, 
filling, or dredging in tidelands, unless the area is already developed and currently 
being dredged. Current dredging operations for maintenance purposes may continue, 
subject to environmental review, if necessary. In some cases, exceptions may be made 
for areas that are isolated or limited in productivity. In tidal areas, only land uses that 
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are water dependent shall be permitted, as consistent with federal, State, and regional 
policy. These include, but are not limited to the following: 


 ports 
 water-dependent industry and utilities 
 essential water conveyance 
 wildlife refuge and habitat restoration 
 water-oriented recreation 


 
 Exemptions may be granted for emergency or precautionary measures taken in the 


public interest, such as protection from flooding or other natural hazards. Removal of 
native vegetation shall be discouraged, and secondary effects evaluated, such as 
potential reduction in available surface water and water quality degradation due to 
nonpoint discharge. Alteration of hydrology should only be allowed when it can be 
demonstrated that the impact will be beneficial or insignificant. 


BIO-5.e Enforce Diked Bay Marshlands Requirements. Ensure that the updated Development 
Code allows only those land uses in diked bay marshlands that protect wetland or 
wildlife habitat and do not require diking, filling, or dredging, including the following: 


 restoration to tidal status 
 restoration to seasonal wetlands 
 appropriate agricultural use 
 flood basins 
 wastewater reclamation areas 
 maintenance and minor expansion of existing development located landward of 


existing dikes 
 


 Other uses that do not require diking, filling, or dredging may be allowed, consistent 
with zoning, if it can be demonstrated that impacts to baylands are minimized and 
adequately mitigated. Land uses that provide protection from flood or other natural 
hazards may be allowed if necessary to protect public health and safety. Existing 
dredging operations in developed areas may continue, subject to environmental review, 
if necessary. Priority shall be given to water-oriented uses, such as public access and 
low-intensity passive recreational and educational opportunities that include habitat 
protection and enhancement components. 


BIO-5.f Control Public Access. Design public use areas to be clearly marked, to minimize 
possible conflicts between public and private uses, to provide continuous walkways 
from the nearest roads to the shoreline and along the shoreline, to be set back from 
any proposed structure, and to be buffered from wetlands. Restrict access to 
environmentally sensitive marshland and adjacent habitat, especially during spawning 
and nesting seasons. 
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BIO-5.g Identify Baylands as a Priority for Open Space Acquisition. Designate regionally 
significant baylands, including tidelands, diked marshlands, and adjacent uplands, as a 
priority for open space acquisition, particularly in areas known to support essential 
habitat for special-status species, wetlands, and important habitat linkages for wildlife 
(see policies and programs in the Open Space and Trails sections of this Element).  


BIO-5.h Encourage Baylands Protection in Cities and Towns. Work with the cities and towns 
of Corte Madera, Larkspur, Mill Valley, Novato, San Rafael, Sausalito, Belvedere, and 
Tiburon to protect tidelands and remaining undeveloped, diked historic saltmarsh 
areas. 


BIO-5.i Conduct Mapping and Analysis. Small parcels not currently subject to tidal influence 
should be subject to mapping and analysis to determine whether they should be added 
to or omitted from the Baylands Corridor. In particular, historic marshland in the 
Richardson Bay and Bothin Marsh area should be included in the resource mapping 
and analysis to determine if these parcels meet the criteria for inclusion in the Baylands 
Corridor. 


 This mapping analysis should do the following: (1) identify existing vegetative cover and 
sensitive features, such as streams, wetlands, and occurrences of special-status species; 
(2) use focal species and other similar ecological tools to determine the 
interrelationship between baylands and uplands; (3) identify methods to maintain 
connectivity between sensitive habitat features and baylands; (4) specify criteria and 
thresholds used in determining the extent of upland habitat essential to the baylands 
ecosystem; (5) make recommendations on an appropriate biologically based boundary 
if the Baylands Corridor is to be expanded; and (6) identify lands that provide habitat, 
could be restored to provide habitat, or provide protection from sea level rise. 
Completion of the analysis does not require on-site evaluations. 


 All parcels added to the Baylands Corridor as a result of this study are subject to 
Baylands Corridor regulations in effect at that time. 


BIO-5.j Consider Technical Group. Consider establishing a technical working group on an as-
needed basis to provide scientific expertise in evaluating natural resource issues 
regarding adequate protections when considering revisions for SCA and WCA 
regulations, and baylands mapping. 
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Figure 2-3  Relationships of Goals to Guiding Principles 
This figure illustrates the relationships of each goal in this Section to the Guiding Principles. 
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How Will Success Be Measured? 


Indicator Monitoring 
Nonbinding indicators, benchmarks, and targets1 will help to measure and evaluate progress. This 
process will also provide a context in which to consider the need for new or revised implementation 
measures. 


Indicator Benchmark Target 
Number of identified northern 
spotted owls. 


75 pairs in 2000. No decrease in the number of 
owls identified. 


 
 


 
1Many factors beyond Marin County government control, including adequate funding and staff resources, may affect the 
estimated time frame for achieving targets and program implementation. 
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Program Implementation 
The following table summarizes responsibilities, potential funding priorities, and estimated time frames 
for proposed implementation programs. Program implementation within the estimated time frame1 will 
be dependent upon the availability of adequate funding and staff resources. 


Figure 2-4  
Biological Resources Program Implementation 


 


Programs Responsibility Potential Funding Priority Time Frame 


BIO-1.a – Map Natural 
Communities.  


Community 
Development Agency 


(CDA) 


Existing budget and 
may require additional 


grants or revenue2
 


Medium Med. term 


BIO-1.b – Develop Habitat 
Monitoring Programs. 


CDA, Resource 
Protection Agencies 


Existing budget, will 
require additional 
grants or revenue2 


Medium Med. Term 


BIO-1.c – Maintain a Natural 
Resource Information 
Program. 


CDA, Resource 
Protection Agencies 


Existing budget and 
may require additional 


grants or revenue2 


High Med. Term 


BIO-1.d – Reevaluate County 
Native Tree Preservation and 
Protection Ordinance #3291. 


CDA Existing budget High Short term 


BIO-1.e – Protect Against 
Vegetation and Wildlife 
Diseases. 


Agricultural 
Commissioner, Fire 


Agencies, UCCE-FA3
 


Existing budget Medium Med. term 


BIO-1.f – Prepare 
Appropriate Landscape Lists. 


CDA Existing budget High Ongoing 


BIO-1.g – Expand Education, 
Outreach, and Regulatory 
Programs Regarding Control 
of Invasive Exotic Species. 


CDA, Agricultural 
Commissioner, 


Resource Protection 
Agencies 


Existing budget and 
may require additional 


grants or revenue2 


Medium Ongoing 


BIO-1.h – Encourage 
Community Forest Programs. 


Marin ReLeaf Prop 40, 12, 84 
State of California 


High Ongoing 


BIO-2.a – Require Site 
Assessments. 


CDA Existing budget High Ongoing 


BIO-2.b – Conduct Habitat 
Connectivity Assessment. 


CDA, Marin County 
Open Space District 
(MCOSD), Resource 
Protection Agencies 


Will require additional 
grants or revenue2 


Medium Short term 


 
1Time frames include: Immediate (0–1 years); Short term (1–4 years); Med. term (4–7 years); Long term (over 7 years); and 
Ongoing. 


2Completion of this task is dependent on acquiring additional funding. Consequently, funding availability could lengthen or 
shorten the time frame and ultimate implementation of this program. 


3UCCE-FA: University of California Cooperative Extension, FA: Farm Advisor. 
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Programs Responsibility Potential Funding Priority Time Frame 


BIO-2.c – Facilitate Agency 
Review. 


CDA Existing budget High Ongoing 


BIO-2.d – Promote Early 
Agency Consultation. 


CDA Existing budget High Ongoing 


BIO-2.e – Participate in 
FishNet4C Program. 


Department of Public 
Works (DPW) 


Existing budget High Ongoing 


BIO.3.a – Adopt Wetland 
Conservation Area Ordinance. 


CDA Existing budget High Ongoing 


BIO-3.b – Comply with 
Regulations to Protect 
Wetlands. 


CDA, Resource 
Protection Agencies 


Existing budget High Ongoing 


BIO-3.c – Require Site 
Assessment. 


CDA Existing budget High Ongoing 


BIO-3.d – Prioritize Wetland 
Avoidance.  


CDA, Resource 
Protection Agencies 


Existing budget High Short term 


BIO-3.e – Establish Clear 
Mitigation Criteria.  


CDA Existing budget High Short term 


BIO-3.f – Establish Criteria for 
Setbacks.  


CDA Existing budget Medium Short term 


BIO-3.g – Provide Landowner 
Education. 


CDA, Resource 
Protection Agencies 


Existing budget and 
may require additional 


grants or revenue2 


High Med. term 


BIO-3.h – Evaluate Wetlands 
Definitions. 


CDA Existing budget and 
may require additional 


grants or revenue2 


High Short term 


BIO-4.a – Adopt Expanded 
SCA Ordinance. 


CDA Existing budget High Short term 


BIO-4.b – Reevaluate SCA 
Boundaries. 


CDA, Resource 
Protection Agencies 


Existing budget and 
may require additional 


grants or revenue2 


High Short term 


BIO-4.c – Prepare County 
Stream Map. 


CDA, DPW Existing budget and 
may require additional 


grants or revenue2 


High Ongoing 


BIO-4.d – Establish 
Functional Criteria for Land 
Uses in SCAs. 


CDA Existing budget and 
may require additional 


grants or revenue2 


High Short term 


BIO-4.e – Identify Proposals 
Within SCAs 


CDA Existing budget High Short term 


BIO-4.f – Identify Potential 
Impacts to Riparian Systems. 


CDA Existing budget High Short term 


BIO-4.g – Require Site 
Assessment. 


CDA Existing budget High Ongoing 
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Programs Responsibility Potential Funding Priority Time Frame 


BIO-4.h – Comply with SCA 
Criteria and Standards. 


CDA Existing budget High Ongoing 


BIO-4.i – Replace Vegetation 
in SCAs.  


CDA Existing budget High Ongoing 


BIO-4.j – Continue Funding 
Fencing of Sensitive Stream 
Areas.  


Marin Resource 
Conservation District 


Existing budget, private 
donations 


High Ongoing 


BIO-4.k – Locate Trails 
Appropriately.  


MCOSD, CDA Existing budget and 
may require additional 


grants or revenue2 


High Ongoing 


BIO-4.l – Monitor Stream 
Conservation Areas. 


DPW, Marin Resource 
Conservation District 


Will require additional 
grants or other 


revenue2 


Medium Long term 


BIO-4.m – Encourage 
Conservation Plans Within the 
Stream Conservation Area. 


CDA, Marin Resource 
Conservation District 


Existing budget Medium Short term 


BIO-4.n – Provide 
Information to Reduce Soil 
Erosion and Sedimentation. 


CDA, Agricultural 
Commissioner 


Existing budget High Short term 


BIO-4.o – Consider Culvert 
Restoration. 


CDA, DPW,  
Marin Resource 


Conservation District 


Existing budget and 
may require additional 


grants or revenue2 


High Ongoing 


BIO-4.p – Implement NPDES 
Phase II. 


UCCE-FA3 Existing budget High Ongoing 


BIO-4.q – Develop Standards 
Promoting Use of Permeable 
Materials. 


CDA, DPW Existing budget and 
may require additional 


grants or revenue2 


Medium Med. term 


BIO-4.r – Review Septic 
System Setbacks in SCA and 
WCA. 


CDA Will require additional 
grants or revenue2 


Medium Long term 


BIO-4.s – Continue 
Collaboration with the Marin 
Resource Conservation 
District and Agricultural 
Commissioner. 


CDA Existing budget High Short term 


BIO-4.t – Collaborate with 
Groups to Address 
Implementation of Protections 
to SCAs and WCAs. 


CDA, DPW Existing budget and 
may require additional 


grants or revenue2 


High  Immediate 


BIO-4.u – Investigate Tax 
Delinquent Properties. 


Treasurer Tax 
Collector, Department 


of Parks and Open 
Space, CDA 


Existing budget  Medium Med. term 
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Programs Responsibility Potential Funding Priority Time Frame 


BIO-5.a – Establish Criteria 
for Upland Setbacks in the 
Baylands Corridor. 


CDA Existing budget High Short term 


BIO-5.b – Provide Landowner 
Education. 


CDA, Resource 
Protection Agencies 


UCCE-FA3 


Existing budget and 
may require additional 


grants or revenue2 


High Med. Term 


BIO-5.c – Update 
Development Code. 


CDA Existing budget and 
may require additional 


grants or revenue2 


High Short term 


BIO-5.d – Enforce Tidelands 
Restrictions. 


CDA, Resource 
Protection Agencies 


Existing budget High Ongoing 


BIO-5.e – Enforce Diked Bay 
Marshlands Requirements. 


CDA, Resource 
Protection Agencies 


Existing budget Medium Short term 


BIO-5.f – Control Public 
Access. 


CDA, MCOSD Existing budget Medium Short term 


BIO-5.g – Identify Baylands as 
a Priority for Open Space    
Acquisition. 


MCOSD Existing budget and 
public and private 


sources 


Set 
annually by 


BOS 


Ongoing 


BIO-5.h – Encourage 
Baylands Protection in Cities 
and Towns. 


CDA, Community 
Based Organizations 


(CBO’s) 


Existing budget High Ongoing 


BIO-5.i – Conduct Mapping 
and Analysis. 


CDA Will require additional 
grants or revenue 


Medium Long term 


BIO-5.j – Consider Technical 
Group. 


CDA May require additional 
grants and revenue2 


Low Med. term 
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Black Mountain at sunset. 


2.5 Water Resources 


Background 


Marin watersheds are ridge-bounded ecosystems that drain into the bay or ocean 


(see Map 2-7, Major Watersheds, and Technical Background Reports and Other 


Supporting Documents). These systems carry water, sediments, and nutrients 


downstream, which also infiltrate the ground to recharge aquifers and springs (see 


discussion of riparian systems in the Biological Resources Section of this 


Element). While it takes many millennia for watersheds to achieve equilibrium, 


human activities can degrade their functions in a matter of years by increasing 
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or concentrating runoff, altering drainages, or causing 
changes at outlets (such as rising sea level), affecting the 
availability and quality of water supplies. 


Local drinking water comes primarily from surface 
sources (see discussion of water provision in the Public 
Facilities and Services Section of the Built Environment 
Element). Many substances considered pollutants occur 
naturally in watersheds and only become problems when 
unusually concentrated. For example, sediment is a 
product of natural erosion but in excess quantities 
becomes a pollutant. Because most fecal coliform levels 
do not distinguish between human and wildlife sources, it 
is often difficult to determine whether pollution results 
from natural processes, human activities, or both.  


Sediment is a major concern countywide, as it can 
damage aquatic habitat and cause flooding by filling in 
channels and floodplains. Sediment sources include 
construction, road building, and agriculture. Other local 
water quality concerns include toxic chemicals (especially 
in urban areas), mercury (in Walker Creek and Tomales 
Bay), and nutrients such as nitrogen and phosphorous. 
Toxic runoff sources include oil and gas, pesticides, 
cleaning agents, and sewage. In rural areas, septic systems 
(see Map 2-8, Parcels with Buildings and Septic Systems) 
and livestock waste contribute to nutrient and pathogen 
contamination.  


Watershed Management Plans that are under way or have been completed include Tomales Bay, 
Bolinas Lagoon, and Marin County. Marin County is refining its first Watershed Management Plan, 
which describes and maps local watersheds, and prescribes actions for maintaining and improving 
watershed health countywide. The plan presents detailed recommendations for modifying the 
development review and permitting process, changing construction and maintenance practices, 
supporting interagency planning efforts, and establishing educational outreach programs. This Section 
of the Countywide Plan contains policies and programs that reflect those recommendations in order to 
preserve and enhance watershed health and water quality in Marin. 


 


Water Quality Regulations 
 
Water quality is regulated under 
federal, State and local laws by the 
following agencies:  


 State Water Resources Control 
Board 


 Regional Water Quality Control 
Boards 


 California Department of Fish 
and Game 


 U.S. Environmental Protection 
Agency 


 State Department of Health 
Services 


 County Environmental Health 
and Public Works Departments 
(grading and stormwater 
ordinances) 


 Stormwater Ordinance 
 California Coastal Commission 


(in the Coastal Zone) 
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Key Trends and Issues 
Are water quality and watershed function threatened 
in Marin? 


Recent studies list pollutants in local waters. The State has 
listed all urban streams in the City-Centered Corridor as 
impaired by the pesticide Diazinon, and San Pablo Bay as 
impaired by metals. Richardson Bay is identified as 
impaired by pathogens, while Tomales Bay is listed as 
impaired by metals (mercury), and excess sediment, 
nutrients, and pathogens. Walker Creek is impaired by 
metals, sediment, and nutrients while Lagunitas Creek is 
listed for sediment, nutrients, and pathogens. Pollutant 
levels are probably caused by urban and agricultural 
runoff. 


Development has created extensive impervious surfaces. 
The Bay Area Stormwater Management Agencies 
Association has found that studies evaluating stream and 
wetland health consistently show that significant water quality impacts begin with impervious land 
coverage levels as low as 10%. At impervious land coverage over 30%, impacts on streams and wetlands 
become more severe and degradation is almost unavoidable without special measures. The Association 
of Bay Area Governments reports in its Projections 2003 that 10.1% of all land in Marin was developed 
in 2000 (compared with 4.4% in Napa County and 7.7% in Sonoma County). 


Threatened and endangered fish are showing signs of 
recovery. Coho salmon, listed at the state and federal 
level as endangered, and steelhead, federally listed as a 
threatened species, have suffered significant losses in 
Marin, but the long-term trend may be changing. These 
species recently have shown limited signs of recovery in 
certain areas, most likely in response to concerted efforts 
aimed at restoring watershed function and riparian 
habitat. Lagunitas Creek watershed annually produces as 
much as 15% of the total population of California’s 
estimated 5,000 spawning adult coho. 


Septic systems require maintenance, repair, and upgrades. 
Faulty septic systems have been identified as one of the 
possible sources of pathogens in Tomales Bay and 
connected waterways. A voluntary survey along the East 
Shore of Tomales Bay found that 40% of the inspected 
septic systems were functioning marginally or directly 
discharging to the bay. (Policies and programs in the 
Public Facilities and Services section of the Built 


Nonpoint source describes 
pollutants contributed by many 
small sources that cannot be easily 
distinguished but together degrade 
water quality. Pollution caused by 
release of waste or contaminated 
water through distinct structures 
such as pipes is termed point 
source. Because nonpoint source 
pollution can accumulate from 
diverse sources throughout a 
watershed, numerous small 
management changes can improve 
water quality. 


Methods to Increase Infiltration 


 Use pervious pavements 
whenever possible. Drain water 
into cisterns, dry wells, or 
infiltration trenches. 


 Keep vegetated areas 
undisturbed whenever possible. 
Reestablish groundcover and 
woody plants immediately after 
disturbance. 


 Use grass-lined swales instead of 
hard-surfaced ditches. 
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Environment Element address regulations for septic systems.) 


Stream restoration practices have changed significantly in the past 15 years. The design and 
construction practices associated with the hydrologic restoration of streams and their associated biotic 
habitats have steadily evolved and are now recognized as credible alternatives to standard engineering 
channel design and stabilization measures (e.g., concrete lining, concrete retaining walls, rock riprap, 
and gabion revetments). The primary goal of a stream restoration project should be a natural channel 
restoration utilizing fluvial geomorphic design principles, including hydraulic engineering design and 
limited bank stabilization. 


Agricultural and recreational uses impact water quality. The impacts of agricultural operations can be 
mitigated by using proper management practices for agricultural and livestock operations to prevent 
contribution of excess sediment, nutrients, and pathogens to downstream waters. Recreational aquatic 
uses also can contribute pathogens if human waste is not properly managed. 


Ahwahnee Principles for Water Supply 


This set of concepts was identified by the Local Government Commission to help guide communities in 
developing policies for water supply, water quality, and watershed integrity.  
 
Communities should do the following: 
 


 Recognize and live within the limits of available water resources. 
 Promote a stewardship ethic to care for and sustainably manage water resources. 
 Maximize self-sufficiency and reliability of water resources by developing a diverse portfolio of local 
and regional water supplies, and efficient water management practices. 
 Maximize available potable supplies by ensuring that the type of water being used is matched with the 
appropriate end use. 
 Support natural resources planning on a watershed basis and use whole-system management 
approaches when evaluating development. They should encourage adjacent communities to 
collaborate on such efforts within their watersheds. 
 Protect and restore natural systems, habitats, groundwater recharge areas, and watersheds as an 
integral part of water management and local land use planning and development. 
 Use natural systems wherever possible to achieve flood control, water quality, and water supply goals, 
and attempt to mimic and restore natural ecosystems and hydrologic functions when projects are 
constructed. 
 Encourage the design of buildings, landscapes, and land use to maximize water efficiency, water reuse, 
and the beneficial use of stormwater, including groundwater recharge and water quality improvement. 
 Evaluate the multiple benefits of a project or program, and incorporate this information into cost-
effectiveness analyses. 
 Fully engage the public and all stakeholders in water planning efforts. 
 Encourage the State and federal resources agencies to conduct natural resource-based planning on a 
watershed basis, and to use whole-system management approaches. 


 Participate as much as possible in regional, State, and federal planning for water resources. 


Source: Local Government Commission, 2004. 
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What Are the Desired Outcomes? 


GOAL WR-1 
Healthy Watersheds. Achieve and maintain proper ecological functioning 
of watersheds, including sediment transport, groundwater recharge and 
filtration, biological processes, and natural flood mitigation, while 
ensuring high-quality water. 


Policies 
WR-1.1   Protect Watersheds and Aquifer Recharge. Give high 


priority to the protection of watersheds, aquifer-recharge 
areas, and natural drainage systems in any consideration 
of land use.  


WR-1.2   Restore and Enhance Watersheds. Support watershed restoration efforts, coordinate 
County watershed activities with efforts by other groups, and simplify permit 
acquisition for watershed restoration and enhancement projects. 


WR-1.3   Improve Infiltration. Enhance water infiltration throughout watersheds to decrease 
accelerated runoff rates and enhance groundwater recharge. Whenever possible, 
maintain or increase a site’s predevelopment infiltration to reduce downstream erosion 
and flooding. 


WR-1.4   Protect Upland Vegetation. Limit development and grazing on steep slopes and 
ridgelines in order to protect downslope areas from erosion and to ensure that runoff is 
dispersed adequately to allow for effective infiltration. 


Why is this important? 


According to the Bay Area Stormwater Management 
Agencies Association, watershed health suffers when 
impervious land coverage exceeds 10%. Impervious 
surfaces in Marin approach that threshold. 


Environment: Sediment, pathogens, nutrients, and other 
chemical pollutants have devastating impacts on water 
quality and on watershed health and diversity. Local 
watershed areas vary from steep creek canyons with 
limited groundwater recharge capacity to tidal lands such 
as those bordering Tomales Bay. Tomales Bay alone is 
home to nearly 900 species of plants, 500 species of birds, 
and a mariculture industry. Proposed increases in the 
amount of paved and other unnatural surfacing should be 
carefully scrutinized and tightly controlled. 


Economy: The use of best management practices and 
improvements in water quality, related regulations, and 


 
“People have a fundamental 
yearning for great bodies of 


water. But the very 
movement of the people 
toward the water can also 


destroy the water.” 
— Christopher Alexander, Sara 


Ishikawa, and Murray Silverstein,  
A Pattern Language: Towns, 


Buildings, Construction  
(Oxford, 1977) 
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education are smart financial investments toward preventing watershed degradation, which can be costly 
to the local economy.  


Equity: Water quality is vital to community health and prosperity. Pollutants from nonpoint sources 
and improperly functioning septic systems pose significant human and nonhuman health risks. 


How will results be achieved? 


Implementing Programs 
WR-1.a Support Watershed Education and Outreach. Continue to support and fund the Marin 


County Stormwater Pollution Prevention Program and local county stormwater 
program efforts to encourage residents to adopt practices that increase groundwater 
infiltration, and to educate them about how they can make a significant difference. 


WR-1.b   Establish Development Standards for 
Infiltration. Establish qualitative standards to maximize 
groundwater infiltration and minimize surface water 
runoff based on criteria developed by the Bay Area 
Stormwater Management Agency Associates. Standards 
should regulate the amount of impervious surfaces; vary 
by project type, land use, building-site placement, soils, 
and area characteristics; and provide for water 
impoundments, protecting and planting vegetation, 
cisterns, and other measures, such as restricting wet 
weather grading to increase groundwater recharge and 
reduce sedimentation. 


WR-1.c   Seek Watershed Assessment and Monitoring 
Assistance. Pursue federal and State funding to conduct 
baseline assessments and trend monitoring of water 
quality, aquatic habitat, sensitive species, and restoration 
in County watersheds. 


WR-1.d Coordinate Watershed Efforts. Work with land and water management agencies, 
community-based watershed restoration groups, and private property owners to 
explore methods and programs for maintaining and improving watershed health, 
including carrying out the actions recommended in the Marin County and Tomales 
Bay Watershed Plans and Redwood Creek Watershed, Vision for the Future, July 
2003. 


WR-1.e Require Restoration of Degraded Areas. Require replanting of vegetation and 
remediation of associated erosion in conjunction with requested land use approvals, 
especially those including roads and over-grazing on steep slopes. 


WR-1.f Require Stream Restoration Projects. Require restoration of streams in conjunction 
with associated land use approvals to improve groundwater recharge and filtration and 
to ensure high-quality water. Restoration projects should follow the design principles of 
natural channel restoration utilizing geomorphic concepts. 


 


 
“Wetlands have a poor public 


image. . . . Yet they are  
among the earth’s greatest 


natural assets . . . mankind’s 
waterlogged wealth.” 


— Edward Maltby,  
Waterlogged Wealth, 1986 
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What Are the Desired Outcomes? 


GOAL WR-2 
Clean Water. Ensure that surface and groundwater supplies are sufficiently 
unpolluted to support local natural communities, the health of the human 
population, and the viability of agriculture and other commercial uses. 
(Policies on water availability are found in the Public Facilities and Services 
Section of the Built Environment Element.) 


Policies 
WR-2.1   Reduce Toxic Runoff. Reduce the volume of urban runoff 


from pollutants — such as pesticides from homes, golf 
courses, cleaning agents, swimming pool chemicals, and 
road oil — and of excess sediments and nutrients from 
agricultural operations.  


WR-2.2 Reduce Pathogen, Sediment, and Nutrient Levels. Support programs to maintain 
pathogen and nutrient levels at or below target levels set by the Regional Water Quality 
Control Board, including the efforts of ranchers, dairies, agencies, and community 
groups to address pathogen, sediment, and nutrient management in urban and rural 
watersheds. 


WR-2.3 Avoid Erosion and Sedimentation. Minimize soil erosion and discharge of sediments 
into surface runoff, drainage systems, and water bodies. Continue to require grading 
plans that address avoidance of soil erosion and on-site sediment retention. Require 
developments to include on-site facilities for the retention of sediments, and, if 
necessary, require continued monitoring and maintenance of these facilities upon 
project completion. 


WR-2.4 Design County Facilities to Minimize Pollutant Input. Design, construct, and maintain 
County buildings, landscaped areas, roads, bridges, drainages, and other facilities to 
minimize the volume of toxics, nutrients, sediment, and other pollutants in stormwater 
flows, and continue to improve road maintenance methods to reduce erosion and 
sedimentation potential. 


WR-2.5 Take Part in Water Quality Education. Continue to support local stormwater and 
community watershed group efforts to inform the public about practices and programs 
to minimize water pollution. 


Why is this important? 


Stormwater runoff is increasingly trapped above impervious surfaces picking up pollutants before 
running off into streams, lakes, and estuaries. 
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Environment: Runoff from urban and agricultural uses is contributing to excessive pollutant levels in 
local streams and bays. Reducing the source volume of pollutants is necessary so that levels of sediment, 
nutrients, pathogens, and other pollutants do not threaten the health of natural and human 
communities. 


Economy: Maintaining nonpolluted water sources supports local businesses that depend on clean water, 
including agriculture, mariculture, tourism, and recreation. 


Equity: Ensuring that runoff is free of harmful pollutants is essential to maintaining healthy living and 
working conditions. 


How will results be achieved? 


Implementing Programs 
WR-2.a Participate in Updating Standards. Work with the Regional Water Quality Control 


Boards and interested parties in the development and implementation of reasonable 
and achievable standards for clean water. Participate in the development and 


implementation of Total Maximum Daily Load (TMDL) 
standards for impaired water bodies, both for pollutants 
from the built environment and from agricultural and 
rural activities as identified by the Regional Boards, to 
achieve to the maximum extent practicable compliance 
with adopted TMDLs. (See also Agriculture and Food 
Program AG-1.r.) 


WR-2.b   Integrate Bay Area Stormwater Management 
Agencies Association (BASMAA) Stormwater Quality 
Protection Guidelines into Permitting Requirements for 
All Development and Construction Activities. All projects 
should integrate stormwater pollution prevention design 
features for water quality protection to the extent feasible, 
such as those included in the BASMAA Start-at-the-
Source manual and the Tools Handbook. 


WR-2.c   Research and Implement Safe and Effective Alternative Waste Options. Research the 
potential to expand the use of alternative waste disposal methods — such as 
pretreatment drip dispersal septic systems, graywater systems, composting toilets, 
waterless urinals, and other techniques — and community systems to help reduce the 
potential for contaminants to pollute water bodies and create human health hazards. 
Continue to allow carefully monitored demonstration projects for experimental 
systems to ensure consistency with local public health protection standards. Revise the 
appropriate codes to permit technologies and practices that prove safe and effective. 
(Also see Program PFS-2.p in the Public Facilities and Services Section of the Built 
Environment Element.) 


 


The State Porter-Cologne Act 
(enacted 1969) authorizes Regional 
Boards to address nonpoint sources 
through local watershed planning. 
The federal Clean Water Act 
(originally enacted 1972) 
emphasizes control of nonpoint 
pollutants such as nutrients, 
pathogens, and chemicals (in 
descending order of importance). 
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WR-2.d Continue Alternative Septic/Waste System Monitoring. Establish a Septic/Waste 
Alternatives Maintenance and Inspection Program to ensure the proper installation, 
maintenance, and use of alternative septic systems. Work with manufacturers, 
suppliers, and installers to provide guidelines for approvable alternative septic/waste 
systems. 


WR-2.e Continue Providing High-Priority Inspections. Continue providing no-cost inspections 
of on-site wastewater systems if funds are available and make improvement 
recommendations to decrease impacts of high-priority systems near waterways. 


WR-2.f Continue Alternative Septic System Monitoring. Conduct alternative septic system 
inspections and participate in manufacturer feedback regarding efficacy of the systems. 


WR-2.g Inspect Septage Haulers. Review reports from septage haulers, and ensure compliance 
with health and safety requirements. 


WR-2.h Establish Additional County Service Areas. Establish a Marshall County Service Area 
to relocate septic systems away from Tomales Bay, and to instigate monitoring of on-
site septic systems in a risk-based, comprehensive, and cost-effective manner. The 
proposed boundary of the County Service Area should include the entire East Shore 
planning area. Additional County Service Areas should include the rural communities 
of Tomales and Nicasio. In addition to wastewater services, County Service Areas 
should provide water supply services. 


WR-2.i Establish a Septic Inspection, Monitoring, and Maintenance District. Establish a 
countywide Septic Inspection, Monitoring and Maintenance District that would include 
all or portions of unincorporated areas with septic systems. Modify applicable codes to 
enable the inspection and monitoring of on-site septic systems in a risk-based, 
comprehensive, and cost-effective way. Establishment requires a petition or election to 
put the district in place. 


WR-2.j Continue Public Outreach Regarding Toxic Chemical Use. Continue to educate 
homeowners, the public, businesses, and agricultural operators about toxicity issues 
related to use of pesticides, cleaning agents, and other commonly used chemicals 
through the Marin County Stormwater Pollution Prevention Program. 


WR-2.k Establish Educational Partnerships to Protect Water Quality. Initiate discussions with 
the Regional Water Quality Control Board, Marin Resource Conservation District, 
University of California Cooperative Extension, Natural Resources Conservation 
Service, Marin County Stormwater Pollution Prevention Program, watershed groups, 
the public, stakeholders, and other interested parties to develop and implement public 
education programs and provide technical assistance to find alternatives and minimize 
erosion and sedimentation, pathogen and nutrient, and chemical sources of water 
pollution. This would begin with letters to establish a lead agency to direct the effort. It 
would include soliciting input from local, State, and federal recreation management 
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agencies to educate boaters and other recreational groups regarding proper 
management and disposal of human waste. 


WR-2.l Implement County Ordinances. Continue to implement County ordinances addressing 
nonpoint source pollution, erosion and sediment control, and surface runoff pollution 
control plans to ensure that project-related and cumulative impacts to water quality 
standards are minimized or avoided through conditions of project approval as required 
by the ordinances. 


WR-2.m Nontoxic Building Materials Standards. Consider adoption of standards for nontoxic 
exterior building materials to reduce the potential of toxics entering stormwater. 


WR-2.n Implement Least Toxic Methods for Maintenance and Pest Control. Utilize Integrated 
Pest Management (IPM) practices for County facilities. Develop a maintenance 
program for all County facilities that specifies least toxic methods. Minimize the need 
for toxic materials by designing and constructing facilities and landscaping to be 
durable, easily maintained, and pest resistant. 


WR-2.o Establish a Groundwater Monitoring Program for Unincorporated County Areas. 
Establish a countywide groundwater monitoring program that would include all or 
portions of unincorporated areas that use groundwater. Conduct periodic water level 
measuring and water quality sampling with regular reporting (at least annually) to the 
Board of Supervisors. 


What Are the Desired Outcomes? 


GOAL WR-3 
Adequate Water for Wildlife and Humans. Ensure that the available 
supply of surface and groundwater is used responsibly, so that the needs 
of both wildlife and human populations are met. 


Policies 
WR-3.1   Conserve Water and Develop New Sustainable Sources. 
Reduce the waste of potable water through efficient technologies, 
conservation efforts, and design and management practices, and by better 
matching the source and quality of water to the user’s needs.  


WR-3.2   Mitigate Water Demand in New Development. Assess and mitigate the impacts of new 
development on potable water supplies and water available for wildlife. 
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Potable Water. Because of the hilly 
terrain and dry climate in Marin, 
providing clean water to county 
residents requires a large amount of 
energy. The water consumed each 
year by a family of four in Marin has 
an energy footprint larger than half a 
football field. 


 


Why is this important? 


Present water use is exceeding the amount of water 
available to support our population and local ecosystems. 
Water-efficient technologies and sustainable water 
supplies will benefit the environment, economy, and 
communities as a whole. 


Environment: Conservation efforts countywide can 
increase the amount of groundwater left in the natural 
environment to support wildlife and the rest of the local 
ecosystem. 


Economy: Conserving water and developing sustainable, 
alternative supply sources are cost-saving measures that 
benefit businesses. 


Equity: Designing homes and institutions to be more 
water efficient also makes them more affordable to 
maintain over the long term. 


How will results be achieved? 


Implementing Programs 
WR-3.a   Support Water Conservation Efforts. 


Support the efforts of a variety of 
interested individuals and groups 
countywide in improving water 
conservation techniques and applying 
them to existing and new development, 
household and commercial practices, 
and agricultural operations (see policies 
and programs under Goals AG-1 in the 
Agriculture and Food Section of this 
Element and PFS-2 in the Public 
Facilities and Services Section of the 
Built Environment Element). 


WR-3.b   Support and Integrate Water District 
Conservation Efforts. Assist the efforts of 
the water districts to reduce waste and 
increase reuse of water and wastewater 
through integrated planning of programs 
and complementary land use and building regulations. Assess and remove barriers to 
integrated water planning, and mitigate the demand for water in new development. 
Assess the degree of demand hardening. (Also see policies and programs under Goals 
AG-1 in the Agriculture and Food Section of this Element, and PFS-2 in the Public 
Facilities and Services Section of the Built Environment Element). 


Water Facts:  
Did You Know . . . ? 


 Humans require about 2½ quarts  
of water a day. 


 The average individual uses about 
125 gallons of water per day. 


 A faucet that drips 60 times in 
one minute would waste over 3 
gallons a day, 1,225 gallons per 
year. 


 It takes about 1 gallon of water to 
process a quarter pound of 
hamburger. 


 It takes 39,000 gallons of water to 
manufacture a new car, including 
tires. 


 Four quarts of oil can cause an  
8-acre oil slick if spilled or 
dumped down a storm sewer. 


 One gram of 2,4-D (a common 
household herbicide) can 
contaminate 2.6 million gallons 
(10 million liters) of drinking 
water. 
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Figure 2-5  Relationships of Goals to Guiding Principles 
This figure illustrates the relationships of each goal in this Section to the Guiding Principles. 
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How Will Success Be Measured? 


Indicator Monitoring 
Nonbinding indicators, benchmarks, and targets1 will help to measure and evaluate progress. This 
process will also provide a context in which to consider the need for new or revised implementation 
measures. 


Indicators Benchmarks Targets 


Water quality – standard 
industry measure: beneficial 
water uses. 


16 beneficial uses in 2004. No decline in water quality 
through 2015. 


Healthy aquatic habitat 
standard industry measure: 
macroinvertebrate diversity.  


See Index of Biological Integrity 
(www.krisweb.com). 


No decrease in 
macroinvertebrate diversity due 
to water quality through 2015. 


Reported pesticide use 
countywide. 


54,328 pounds in 2000. No increase through 2015 using 
a five-year average. 


 


 
1Many factors beyond Marin County government control, including adequate funding and staff resources, may affect the 
estimated time frame for achieving targets and program implementation. 
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Program Implementation 
The following table summarizes responsibilities, potential funding priorities, and estimated time frames 
for proposed implementation programs. Program implementation within the estimated time frame1 will 
be dependent upon the availability of adequate funding and staff resources. 


Figure 2-6  
Water Resources Program Implementation 


 


Programs Responsibility Potential Funding Priority Time Frame 


WR-1.a – Support 
Watershed Education and 
Outreach. 


MCSTOPPP 
UCCE-FA2


 


 


Will require 
additional grants or 


other revenue3


High Ongoing/Long term 


WR-1.b – Establish 
Development Standards for 
Infiltration. 


DPW (MCSTOPPP) Will require 
additional grants or 


other revenue3 


Medium Long term 


WR-1.c – Seek Watershed 
Assessment and Monitoring 
Assistance. 


DPW (MCSTOPPP) 
UCCE-FA2 


Will require 
additional grants or 


other revenue3 


Medium Long term 


WR-1.d – Coordinate 
Watershed Efforts. 


MCSTOPP, 
Agricultural 


Commissioner 
UCCE-FA2 


Existing budget and 
may require 


additional grants or 
revenue3 


High Ongoing 


WR-1.e – Require 
Restoration of Degraded 
Areas. 


CDA, Agricultural 
Commissioner, 


Resource Protection 
Agencies 


Existing budget High Ongoing 


WR-1.f – Require Stream 
Restoration Projects. 


CDA, Resource 
Protection Agencies 


Existing budget High Ongoing 


WR-2.a – Participate in 
Updating Standards. 


RWQCB, 
MCSTOPP, CDA 


Existing budget High Ongoing 


WR-2.b – Integrate Bay 
Area Stormwater 
Management Agencies 
Association (BASMAA) 
Stormwater Quality 
Protection Guidelines into 
Permitting Requirements 
for All Development and 
Construction Activities. 


CDA, MCSTOPP Existing budget Medium Ongoing 


 
1Time frames include: Immediate (0–1 years); Short term (1–4 years); Med. term (4–7 years); Long term (over 7 years); and 
Ongoing. 


2UCCE-FA: University of California Cooperative Extension, FA: Farm Advisor. 
3Completion of this task is dependent on acquiring additional funding. Consequently, funding availability could lengthen or 
shorten the time frame and ultimate implementation of this program. 
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Programs Responsibility Potential Funding Priority Time Frame 


WR-2.c – Research and 
Implement Safe and 
Effective Alternative Waste 
Options. 


CDA, RWQCB Existing budget Medium Ongoing 


WR-2.d – Continue 
Alternative Septic/Waste 
System Monitoring. 


CDA Existing budget and 
may require 


additional grants or 
revenue3 


High Med. term 


WR-2.e – Continue 
Providing High-Priority 
Inspections. 


CDA Acquire additional 
funding 


High Ongoing 


WR-2.f – Continue 
Alternative Septic System 
Monitoring. 


CDA Existing budget Medium Ongoing 


WR-2.g – Inspect Septage 
Haulers. 


CDA Will require 
additional grants or 


other revenue3 


Low Ongoing 


WR-2.h – Establish 
Additional County Service 
Areas. 


CDA, CAO Assessments and may 
require additional 
grants or revenue3 


High Ongoing 


WR-2.i – Establish a Septic 
Inspection, Monitoring and 
Maintenance District. 


EHS, CAO Assessments and may 
require additional 
grants or revenue3 


High Ongoing 


WR-2.j – Continue Public 
Outreach Regarding Toxic 
Chemical Use. 


DPW Will require 
additional grants or 


other revenue3 


Medium Ongoing/Long term 


WR-2.k – Establish 
Educational Partnerships to 
Protect Water Quality. 


DPW  
(MCSTOPP) 
UCCE-FA2 


Will require 
additional grants or 


other revenue3 


Medium Long term 


WR-2.l – Implement 
County Ordinances. 


MCSTOPP, cities 
and towns 


MCSTOPP funds, 
city and town funds 


High Ongoing 


WR-2.m – Nontoxic 
Building Materials 
Standards. 


CDA Existing budget, and 
may require 


additional grants or 
revenue3 


Medium Med. term 


WR-2.n – Implement Least 
Toxic Methods for 
Maintenance and Pest 
Control. 


DPW, Parks, 
Agricultural 


Commissioner 


Existing budget, and 
may require 


additional grants or 
revenue3 


High Ongoing 


WR-2.o – Establish a 
Groundwater Monitoring 
Program for 
Unincorporated County 
Areas. 


CDA,  
Water districts 


Will require 
additional grants or 


revenue 


Medium Med. term 
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Programs Responsibility Potential Funding Priority Time Frame 


WR-3.a – Support Water 
Conservation Efforts. 


Water districts, CDA, 
Agricultural 


Commissioner,  
UCCE-FA2 


Existing budget, and 
may require 


additional grants or 
revenue3 


High Ongoing 


WR-3.b – Support and 
Integrate Water District 
Conservation Efforts. 


Water districts, CDA Existing budget, and 
may require 


additional grants or 
revenue3 


Medium Ongoing 


 
 


280







2005	  Supplement	  to	  General	  Plan	  Guidelines	  	   281	  


BILL NUMBER: SB 18 CHAPTERED   
 BILL TEXT    
CHAPTER  905  FILED WITH SECRETARY OF STATE  SEPTEMBER 30, 2004 
 APPROVED BY GOVERNOR  SEPTEMBER 29, 2004   
 PASSED THE SENATE  AUGUST 19, 2004   
 PASSED THE ASSEMBLY  AUGUST 9, 2004   
 AMENDED IN ASSEMBLY  JULY 1, 2004   
 AMENDED IN ASSEMBLY  JUNE 28, 2004   
 AMENDED IN ASSEMBLY  JUNE 14, 2004   
 AMENDED IN ASSEMBLY  JUNE 10, 2004   
 AMENDED IN ASSEMBLY  SEPTEMBER 12, 2003   
 AMENDED IN ASSEMBLY  SEPTEMBER 5, 2003   
 AMENDED IN ASSEMBLY  AUGUST 25, 2003   
 AMENDED IN ASSEMBLY  AUGUST 18, 2003   
 AMENDED IN ASSEMBLY  JULY 9, 2003   


INTRODUCED BY   Senators Burton, Chesbro, and Ducheny                          
DECEMBER 2, 2002 


 
 An act to amend Section 815.3 of the Civil Code, to amend Sections 
65040.2, 65092, 65351, 65352, and 65560 of, and to add Sections 
65352.3, 65352.4, and 65562.5 to the Government Code, relating to 
traditional tribal cultural places. 
     
 LEGISLATIVE COUNSEL'S DIGEST   
  
   SB 18, Burton.  Traditional tribal cultural places.     
 (1) Existing law establishes the Native American Heritage 
Commission and authorizes the commission to bring an action to prevent 
severe and irreparable damage to, or assure appropriate access for 
Native Americans to, a Native American sanctified cemetery, place of 
worship, religious or ceremonial site, or sacred shrine located on 
public property.    
  Existing law authorizes only specified entities or 
organizations, including certain tax-exempt nonprofit organizations, 
and local government entities to acquire and hold conservation 
easements, if those entities and organizations meet certain conditions.     
 This bill would include a federally recognized California Native 
American tribe or a nonfederally recognized California Native American 
tribe that is on the contact list maintained by the Native American 
Heritage Commission, among those entities and organizations that may 
acquire and hold conservation easements, as specified.     
 (2) Existing law requires the Office of Planning and Research to 
implement various long range planning and research policies and goals 
that are intended to shape statewide development patterns and 
significantly influence the quality of the state's environment and, in 
connection with those responsibilities, to adopt guidelines for the 
preparation and content of the mandatory elements required in city and 
county general plans.    This bill would require that, by March 1, 
2005, the guidelines contain advice, developed in consultation with the 
Native American Heritage Commission, for consulting with California 
Native American tribes for the preservation of, or the mitigation of 
impacts to, specified Native American places, features, and objects.  
The bill would also require those guidelines to address procedures for 
identifying the appropriate California Native American tribes, for 
continuing to protect the confidentiality of information concerning the 
specific identity, location, character, and use of those places, 
features, and objects, and for facilitating voluntary landowner 
participation to preserve and protect the specific identity, location, 
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character, and use of those places, features, and objects. The bill 
would define a California Native American tribe that is on the contact 
list maintained by the Native American Heritage Commission as a 
"person" for purposes of provisions relating to public notice of 
hearings relating to local planning issues.     
 (3) Existing law requires a planning agency during the 
preparation or amendment of the general plan, to provide opportunities 
for the involvement of citizens, public agencies, public utility 
companies, and civic, education, and other community groups, through 
public hearings and any other means the city or county deems 
appropriate.     
 This bill would require the planning agency on and after March 
1, 2005, to refer the proposed action to California Native American 
tribes, as specified, and also provide opportunities for involvement of 
California Native American tribes.  The bill would require that, prior 
to the adoption or amendment of a city or county's general plan, the 
city or county conduct consultations with California Native American 
tribes for the purpose of preserving specified places, features, and 
objects that are located within the city or county's jurisdiction.  The 
bill would define the term "consultation" for purposes of those 
provisions.  By imposing new duties on local governments with respect 
to consultations regarding the protection and preservation of 
California Native American historical, cultural, and sacred sites, the 
bill would impose a state-mandated local program.     
  On and after March 1, 2005, this bill would include open space 
for the protection of California Native American historical, cultural, 
and sacred sites within the definition of "local open-space plan" for 
purposes of provisions governing the preparation of the open-space 
element of a city and county general plan.   
  (4) The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated by the 
state.  Statutory provisions establish procedures for making that 
reimbursement, including the creation of a State Mandates Claims Fund 
to pay the costs of mandates that do not exceed $1,000,000 statewide 
and other procedures for claims whose statewide costs exceed 
$1,000,000.    
  This bill would provide that with regard to certain mandates no 
reimbursement is required by this act for a specified reason.    With 
regard to any other mandates, this bill would provide that, if the 
Commission on State Mandates determines that the bill contains costs so 
mandated by the state, reimbursement for those costs shall be made 
pursuant to the statutory provisions noted above.   
 
 THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:  
    
 SECTION 1.  (a) The Legislature finds and declares all of the 
following:     
 (1) Current state law provides a limited measure of protection 
for California Native American prehistoric, archaeological, cultural, 
spiritual, and ceremonial places.     
 (2) Existing law provides limited protection for Native American 
sanctified cemeteries, places of worship, religious, ceremonial sites, 
sacred shrines, historic or prehistoric ruins, burial grounds, 
archaeological or historic sites, inscriptions made by Native Americans 
at those sites, archaeological or historic Native American rock art, 
and archaeological or historic features of Native American historic, 
cultural, and sacred sites.     
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 (3) Native American places of prehistoric, archaeological, 
cultural, spiritual, and ceremonial importance reflect the tribes' 
continuing cultural ties to the land and to their traditional 
heritages.     
 (4) Many of these historical, cultural, and religious sites are 
not located within the current boundaries of California Native American 
reservations and rancherias, and therefore are not covered by the 
protectionist policies of tribal governments.     
 (b) In recognition of California Native American tribal 
sovereignty and the unique relationship between California local 
governments and California tribal governments, it is the intent of the 
Legislature, in enacting this act, to accomplish all of the following:     
 (1) Recognize that California Native American prehistoric, 
archaeological, cultural, spiritual, and ceremonial places are 
essential elements in tribal cultural traditions, heritages, and 
identities.     
 (2) Establish meaningful consultations between California Native 
American tribal governments and California local governments at the 
earliest possible point in the local government land use planning 
process so that these places can be identified and considered.    
 (3) Establish government-to-government consultations regarding 
potential means to preserve those places, determine the level of 
necessary confidentiality of their specific location, and develop 
proper treatment and management plans.    
 (4) Ensure that local and tribal governments have information 
available early in the land use planning process to avoid potential 
conflicts over the preservation of California Native American 
prehistoric, archaeological, cultural, spiritual, and ceremonial 
places.    
 (5) Enable California Native American tribes to manage and act 
as caretakers of California Native American prehistoric, 
archaeological, cultural, spiritual, and ceremonial places.     
 (6) Encourage local governments to consider preservation of 
California Native American prehistoric, archaeological, cultural, 
spiritual, and ceremonial places in their land use planning processes 
by placing them in open space.    
 (7) Encourage local governments to consider the cultural  
aspects of California Native American prehistoric, archaeological, 
cultural, spiritual, and ceremonial places early in land use planning 
processes.    
   SEC. 2.  Section 815.3 of the Civil Code is amended to read:    
 815.3.  Only the following entities or organizations may acquire 
and hold conservation easements:     
 (a)  A tax-exempt nonprofit organization qualified under  
Section 501(c)(3) of the Internal Revenue Code and qualified to do 
business in this state which has as its primary purpose the 
preservation, protection, or enhancement of land in its natural, 
scenic, historical, agricultural, forested, or open-space condition or 
use.     
 (b) The state or any city, county, city and county, district, or 
other state or local governmental entity, if otherwise authorized to 
acquire and hold title to real property and if the conservation 
easement is voluntarily conveyed.  No local governmental entity may 
condition the issuance of an entitlement for use on the applicant's 
granting of a conservation easement pursuant to this chapter.    (c) A 
federally recognized California Native American tribe or a nonfederally 
recognized California Native American tribe that is on the contact list 
maintained by the Native American Heritage Commission to protect a 
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California Native American prehistoric, archaeological, cultural, 
spiritual, or ceremonial place, if the conservation easement is 
voluntarily conveyed.    
   SEC. 3.  Section 65040.2 of the Government Code is amended to read:     
 65040.2.   
 (a) In connection with its responsibilities under subdivision 
(l) of Section 65040, the office shall develop and adopt guidelines for 
the preparation and content of the mandatory elements required in city 
and county general plans by Article 5 (commencing with Section 65300) 
of Chapter 3.  For purposes of this section, the guidelines prepared 
pursuant to Section 50459 of the Health and Safety Code shall be the 
guidelines for the housing element required by Section 65302.  In the 
event that additional elements are hereafter required in city and 
county general plans by Article 5 (commencing with Section 65300) of 
Chapter 3, the office shall adopt guidelines for those elements within 
six months of the effective date of the legislation requiring those 
additional elements.    
 (b) The office may request from each state department and 
agency, as it deems appropriate, and the department or agency shall 
provide, technical assistance in readopting, amending, or repealing the 
guidelines.    
 (c) The guidelines shall be advisory to each city and county in 
order to provide assistance in preparing and maintaining their 
respective general plans.     
 (d) The guidelines shall contain the guidelines for addressing 
environmental justice matters developed pursuant to Section 65040.12.      
 (e) The guidelines shall contain advice including 
recommendations for best practices to allow for collaborative land use 
planning of adjacent civilian and military lands and facilities.  The 
guidelines shall encourage enhanced land use compatibility between 
civilian lands and any adjacent or nearby military facilities through 
the examination of potential impacts upon one another.   
 (f) The guidelines shall contain advice for addressing the 
effects of civilian development on military readiness activities 
carried out on all of the following:     
 (1) Military installations.     
 (2) Military operating areas.     
 (3) Military training areas.     
 (4) Military training routes.     
 (5) Military airspace.     
 (6) Other territory adjacent to those installations and areas.    
 (g) By March 1, 2005, the guidelines shall contain advice, 
developed in consultation with the Native American Heritage Commission, 
for consulting with California Native American tribes for all of the 
following:     
 (1) The preservation of, or the mitigation of impacts to, 
places, features, and objects described in Sections 5097.9 and 5097.995 
of the Public Resources Code.     
 (2) Procedures for identifying through the Native American 
Heritage Commission the appropriate California Native American tribes.    
 (3) Procedures for continuing to protect the confidentiality of 
information concerning the specific identity, location, character, and 
use of those places, features, and objects.    
 (4) Procedures to facilitate voluntary landowner participation 
to preserve and protect the specific identity, location, character, and 
use of those places, features, and objects.     
 (h) The office shall provide for regular review and revision of 
the guidelines established pursuant to this section.    
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   SEC. 4.  Section 65092 of the Government Code is amended to read:    
 65092.   
 (a) When a provision of this title requires notice of a public 
hearing to be given pursuant to Section 65090 or 65091, the notice 
shall also be mailed or delivered at least 10 days prior to the hearing 
to any person who has filed a written request for notice with either 
the clerk of the governing body or with any other person designated by 
the governing body to receive these requests.  The local agency may 
charge a fee which is reasonably related to the costs of providing this 
service and the local agency may require each request to be annually 
renewed.     
 (b) As used in this chapter, "person" includes a California 
Native American tribe that is on the contact list maintained by the 
Native American Heritage Commission.    
   SEC. 5.  Section 65351 of the Government Code is amended to read:    
 65351.  During the preparation or amendment of the general plan, 
the planning agency shall provide opportunities for the involvement of 
citizens California Native American Indian tribes, public agencies, 
public utility companies, and civic, education, and other community 
groups, through public hearings and any other means the city or county 
deems appropriate.    
   SEC. 6.  Section 65352 of the Government Code is amended to read:    
 65352.   
 (a) Prior to action by a legislative body to adopt or 
substantially amend a general plan, the planning agency shall refer the 
proposed action to all of the following entities:     
 (1) A city or county, within or abutting the area covered by the 
proposal, and a special district that may be significantly affected by 
the proposed action, as determined by the planning agency.     
 (2) An elementary, high school, or unified school district 
within the area covered by the proposed action.     
 (3) The local agency formation commission.     
 (4) An areawide planning agency whose operations may be 
significantly affected by the proposed action, as determined by the 
planning agency.     
 (5) A federal agency if its operations or lands within its 
jurisdiction may be significantly affected by the proposed action, as 
determined by the planning agency.     
 (6) A public water system, as defined in Section 116275 of the 
Health and Safety Code, with 3,000 or more service connections, that 
serves water to customers within the area covered by the proposal. The 
public water system shall have at least 45 days to comment on the 
proposed plan, in accordance with subdivision  
 (b), and to provide the planning agency with the information set 
forth in Section 65352.5.     
 (7) The Bay Area Air Quality Management District for a proposed 
action within the boundaries of the district.     
 (8) On and after March 1, 2005, a California Native American 
tribe, that is on the contact list maintained by the Native American 
Heritage Commission, with traditional lands located within the city or 
county's jurisdiction.     
 (b) Each entity receiving a proposed general plan or amendment 
of a general plan pursuant to this section shall have 45 days from the 
date the referring agency mails it or delivers it in which to comment 
unless a longer period is specified by the planning agency.     
 (c) (1) This section is directory, not mandatory, and the 
failure to refer a proposed action to the other entities specified in 
this section does not affect the validity of the action, if adopted.    
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 (2) To the extent that the requirements of this section conflict 
with the requirements of Chapter 4.4 (commencing with Section 65919), 
the requirements of Chapter 4.4 shall prevail.    
   SEC. 7.  Section 65352.3 is added to the Government Code, to read:     
 65352.3.   
 (a) (1) Prior to the adoption or any amendment of a city or 
county's general plan, proposed on or after March 1, 2005, the city or 
county shall conduct consultations with California Native American 
tribes that are on the contact list maintained by the Native American 
Heritage Commission for the purpose of preserving or mitigating impacts 
to places, features, and objects described in Sections 5097.9 and 
5097.995 of the Public Resources Code that are located within the city 
or county's jurisdiction.     
 (2) From the date on which a California Native American tribe is 
contacted by a city or county pursuant to this subdivision, the tribe 
has 90 days in which to request a consultation, unless a shorter 
timeframe has been agreed to by that tribe.     
 (b) Consistent with the guidelines developed and adopted by the 
Office of Planning and Research pursuant to Section 65040.2, the city 
or county shall protect the confidentiality of information concerning 
the specific identity, location, character, and use of those places, 
features, and objects.    
   SEC. 8.  Section 65352.4 is added to the Government Code, to read:     
 65352.4.  For purposes of Section 65351, 65352.3, and 65562.5, 
"consultation" means the meaningful and timely process of seeking, 
discussing, and considering carefully the views of others, in a manner 
that is cognizant of all parties' cultural values and, where feasible, 
seeking agreement.  Consultation between government agencies and Native 
American tribes shall be conducted in a way that is mutually respectful 
of each party's sovereignty.  Consultation shall also recognize the 
tribes' potential needs for confidentiality with respect to places that 
have traditional tribal cultural significance.    
   SEC. 9.  Section 65560 of the Government Code is amended to read:     
 65560.   
 (a) "Local open-space plan" is the open-space element of a 
county or city general plan adopted by the board or council, either as 
the local open-space plan or as the interim local open-space plan 
adopted pursuant to Section 65563.     
 (b) "Open-space land" is any parcel or area of land or water 
that is essentially unimproved and devoted to an open-space use as 
defined in this section, and that is designated on a local, regional or 
state open-space plan as any of the following:     
 (1) Open space for the preservation of natural resources 
including, but not limited to, areas required for the preservation of 
plant and animal life, including habitat for fish and wildlife species; 
areas required for ecologic and other scientific study purposes; 
rivers, streams, bays and estuaries; areas adjacent to military 
installations, military training routes, and restricted airspace that 
can provide additional buffer zones to military activities and 
complement the resource values of the military lands; and coastal 
beaches, lakeshores, banks of rivers and streams, and watershed lands.     
 (2) Open space used for the managed production of resources, 
including but not limited to, forest lands, rangeland, agricultural 
lands and areas of economic importance for the production of food or 
fiber; areas required for recharge of ground water basins; bays, 
estuaries, marshes, rivers and streams which are important for the 
management of commercial fisheries; and areas containing major mineral 
deposits, including those in short supply.     
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 (3) Open space for outdoor recreation, including, but not 
limited to, areas of outstanding scenic, historic and cultural value; 
areas particularly suited for park and recreation purposes, including 
access to lakeshores, beaches, and rivers and streams; and areas which 
serve as links between major recreation and open-space reservations, 
including utility easements, banks of rivers and streams, trails, and 
scenic highway corridors.     
 (4) Open space for public health and safety, including, but not 
limited to, areas which require special management or regulation 
because of hazardous or special conditions such as earthquake fault 
zones, unstable soil areas, flood plains, watersheds, areas presenting 
high fire risks, areas required for the protection of water quality and 
water reservoirs and areas required for the protection and enhancement 
of air quality.     
 (5) Open space for the protection of places, features, and 
objects described in Sections 5097.9 and 5097.995 of the Public 
Resources Code.    
   SEC. 10.  Section 65562.5 is added to the Government Code, to read:     
 65562.5.    
 On and after March 1, 2005, if land designated, or proposed to 
be designated as open space, contains a place, feature, or object 
described in Sections 5097.9 and 5097.995 of the Public Resources Code, 
the city or county in which the place, feature, or object is located 
shall conduct consultations with the California Native American tribe, 
if any, that has given notice pursuant to Section 65092 for the purpose 
of determining the level of confidentiality required to protect the 
specific identity, location, character, or use of the place, feature, 
or object and for the purpose of developing treatment with appropriate 
dignity of the place, feature, or object in any corresponding 
management plan.    
   SEC. 11.  No reimbursement is required by this act pursuant to 
Section 6 of Article XIII B of the California Constitution for certain 
costs that may be incurred by a local agency or school district because 
in that regard this act creates a new crime or infraction, eliminates a 
crime or infraction, or changes the penalty for a crime or infraction, 
within the meaning of Section 17556 of the Government Code, or changes 
the definition of a crime within the meaning of Section 6 of Article 
XIII B of the California Constitution.    However, notwithstanding 
Section 17610 of the Government Code, if the Commission on State 
Mandates determines that this act contains other costs mandated by the 
state, reimbursement to local agencies and school districts for those 
costs shall be made pursuant to Part 7 (commencing with Section 17500) 
of Division 4 of Title 2 of the Government Code.  If the statewide cost 
of the claim for reimbursement does not exceed one million dollars 
($1,000,000), reimbursement shall be made from the State Mandates 
Claims Fund.                                                         
    
	  


	  


	  


	  


	  







2005	  Supplement	  to	  General	  Plan	  Guidelines	  	   288	  


STATE OF CALIFORNIA  


Tribal 
Consultation 


Guidelines  
SUPPLEMENT TO GENERAL PLAN 


GUIDELINES  


November 14, 2005  
GOVERNOR’S OFFICE OF PLANNING AND RESEARCH  







2005	  Supplement	  to	  General	  Plan	  Guidelines	  	   289	  


State of California  
Arnold Schwarzenegger, Governor  
Governor’s Office of Planning and Research  
Sean Walsh, Director  
1400 Tenth Street  
Sacramento, CA 95814  
(916) 322-2318  
Jan Boel, Chief Deputy Director  
Terry Roberts, State Clearinghouse Director  
Contributors: Scott Morgan, Senior Planner  


Bridget O’Keeffe, Executive Fellow  
Brent Jamison, Legislative Analyst  
Stephanie Dougherty, Staff Assistant  
Erin Larson, Project Analyst  
Cuauhtemoc Gonzalez, Staff Assistant  


November 2005  
Please feel free to reproduce all or part of this document. You need not secure permission; we ask 
that you print it accurately and give credit to the Governor’s Office of Planning and Research.  
This document is available on the Internet at http://www.opr.ca.gov/SB182004.html. 







2005	  Supplement	  to	  General	  Plan	  Guidelines	  	   290	  


Director’s Message  
November 14, 2005  
The Governor’s Office of Planning and Research (OPR) is proud to announce the publication of 
this November 2005 Supplement to the General Plan Guidelines. The 2005 Supplement (also 
known as Tribal Consultation Guidelines) provides advisory guidance to cities and counties on 
the process for consulting with Native American Indian tribes during the adoption or amendment 
of local general plans or specific plans, in accordance with the statutory requirements of Senate 
Bill 18 (Chapter 905, Statutes of 2004). It reflects recent changes to the California Public Records 
Act which will facilitate this consultation process.  
It is our hope that this 2005 Supplement will be useful not only to city and county planning staffs 
for implementing the provisions of SB 18, but also to local elected officials, planning consultants, 
landowners, and tribal members who are involved in the general plan process.  
In all of its work, OPR attempts to encourage more collaborative and comprehensive land use 
planning at the local, regional, and statewide levels. These goals are consistent with the goals of 
Senate Bill 18, which for the first time in the nation, requires cities and counties to consult with 
Native American tribes when adopting and amending their general plans or specific plans.  
The development of this 2005 Supplement would not have been possible without the advice and 
assistance of many organizations and individuals, whose support OPR acknowledges and 
appreciates. These organizations and individuals include the Native American Heritage 
Commission and its staff, the members and representatives of numerous California Native 
American tribes, many city and county governments, state agency representatives, professional 
associations and academic institutions. We appreciate their assistance in preparing this 2005 
Supplement, including participation at several meetings and public workshops.  
OPR met the statutory deadline of March 1, 2005, to publish these guidelines by issuing interim 
guidelines on March 1. In developing the interim guidelines, OPR consulted with a wide range of 
stakeholders and experts. We consulted with city and county representatives (planners, legislative 
staff and legal counsels); tribal representatives and associations; staff of the Native American 
Heritage Commission (NAHC), including attendance at two NAHC commission meetings; 
federal agencies with experience in tribal consultation; academic institutions; and professional 
associations that deal with archaeological and cultural resource protection. In addition, we 
consulted with numerous tribal liaisons within state government and sought the input of the 
League of California Cities and the California State Association of Counties.  
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Based upon this consultation, OPR issued Draft Tribal Consultation Guidelines on February 22, 
2005 for public review and comment. OPR conducted a public workshop on February 25, 2005, 
which was well attended and resulted in a productive discussion of the process envisioned by SB 
18, as well as many specific recommendations for improvements to the 2005 Supplement.  
In response to requests from many parties for additional time to consult with OPR regarding the 
2005 Supplement, OPR continued to reach out to stakeholders for an additional 45 days to ensure 
that their interests were heard. Between March 1 and April 15, OPR held four meetings 
throughout the State to receive additional comments. The meetings were held in Klamath, 
Corning, Sonora, and Temecula. On April 15, OPR published the guidelines reflecting the 
comments and concerns expressed at those four meetings, as well as written comments received 
by OPR.  
This November edition of the guidelines reflects recent changes to the Public Records Act that 
exempt from public disclosure certain documents pertaining to Native American cultural places.  
We hope that you will find this 2005 Supplement to be an informative guide and a useful tool in 
the practice of local planning. I invite your suggestions on ways to improve OPR’s General Plan 
Guidelines and this 2005 Supplement, as OPR continues to refine and update all of its guidance to 
city and county planning agencies.  
Sean Walsh  
Director, OPR 2005 Supplement to General Plan Guidelines  
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Part A  
SB 18 Context and Basic Requirements  


Sections I through III of the 2005 Supplement provide background information to familiarize 
local government agencies with the intent of Senate Bill 18 (Burton, Chapter 905, Statutes of 
2004) and the importance of protecting California Native American traditional tribal cultural 
places. Local governments will be better prepared to enter into consultations with tribes if they 
have a basic knowledge of tribal concerns and the value of cultural places to tribes. The key 
provisions of SB 18 are also outlined in table and text form.  


I. Introduction  


 
This 2005 Supplement to the 2003 General Plan Guidelines addresses the requirements of SB 18, 
authored by Senator John Burton and signed into law by Governor Arnold Schwarzenegger in 
September 2004. SB 18 requires local (city and county) governments to consult with California 
Native American tribes to aid in the protection of traditional tribal cultural places (“cultural 
places”) through local land use planning. SB 18 also requires the Governor’s Office of Planning 
and Research (OPR) to include in the General Plan Guidelines advice to local governments for 
how to conduct these consultations.  
The intent of SB 18 is to provide California Native American tribes an opportunity to participate 
in local land use decisions at an early planning stage, for the purpose of protecting, or mitigating 
impacts to, cultural places. The purpose of involving tribes at these early planning stages is to 
allow consideration of cultural places in the context of broad local land use policy, before 
individual site-specific, project-level land use decisions are made by a local government.  
SB 18 requires local governments to consult with tribes prior to making certain planning 
decisions and to provide notice to tribes at certain key points in the planning process. These 
consultation and notice requirements apply to adoption and amendment of both general plans 
(defined in Government Code §65300 et seq.) and specific plans (defined in Government Code 
§65450 et seq.). Although SB 18 does not specifically mention consultation or notice 
requirements for adoption or amendment of specific plans, existing state planning law requires 
local governments to use the same processes for adoption and amendment of specific plans as for 
general plans (see Government Code §65453). Therefore, where SB 18 requires consultation 
and/or notice for a general plan adoption or amendment, the requirement extends also to a 
specific plan adoption or amendment. Although the new law took effect on January 1, 2005, 
several of its provisions regarding tribal consultation and notice did not take effect until March 1, 
2005.  
The General Plan Guidelines is an advisory document that explains California legal requirements 
for general plans.


1 
The General Plan Guidelines closely adheres to statute and case law. It also 


relies upon commonly accepted principles of contemporary planning practice.  
1 
California Government Code §65040.2  
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When the words “shall” or “must” are used, they represent a statutory or other legal requirement. 
“May” and “should” are used when there is no such requirement. The 2005 Supplement:  


• Provides background information regarding California Native American cultural places and 
tribes.  


• Outlines the basic requirements of SB 18.  


• Provides step-by-step guidance to local governments on how and when to consult with 
tribes.  


• Offers advice to help local governments effectively engage in consultation with tribes.  


• Provides information about preserving, or mitigating impacts to, cultural places.  


• Discusses methods to protect confidentiality of information regarding cultural places.  


• Presents ways of encouraging voluntary landowner involvement in the preservation of 
cultural places.  


II. Background Information  


 
The principal objective of SB 18 is to preserve and protect cultural places of California Native 
Americans. SB 18 is unique in that it requires local governments to involve California Native 
Americans in early stages of land use planning, extends to both public and private lands, and 
includes both federally recognized and non-federally recognized tribes. This section provides an 
overview of California Native American cultural places and California Native Americans.  
California Native American Cultural Places  


SB 18 refers to Public Resources Code §5097.9 and 5097.995 to define cultural places:
2
 


• Native American sanctified cemetery, place of worship, religious or ceremonial site, or 
sacred shrine (Public Resources Code §5097.9).  


• Native American historic, cultural, or sacred site, that is listed or may be eligible for listing 
in the California Register of Historic Resources pursuant to Section 5024.1, including any 
historic or prehistoric ruins, any burial ground, any archaeological or historic site (Public 


Resources Code §5097.995).
3 


 
 
These definitions can be inclusive of a variety of places. Archaeological or historic sites may 
include places of tribal habitation and activity, in addition to burial grounds or cemeteries. Some 
examples are village sites and sites with evidence (artifacts) of economic, artistic, or other 
cultural activity. Religious or ceremonial sites and sacred shrines may include places associated 
with creation stories or other significant spiritual history, as well as modern day places of 
worship. Collection or gathering sites are specific places where California Native Americans 
access certain plants for food, medicine, clothing, ceremonial objects, basket making, and other  
2 
Due to a drafting error, SB 18 contains multiple references to Public Resources Code (PRC) 


§5097.995 which is no longer in existence. In 2004, PRC §5097.995 was amended and 
renumbered to PRC §5097.993 by Senate Bill 1264 (Chapter 286). Local governments should 
refer to PRC §5097.993 when looking for PRC §5097.995.  
3 
Ibid.  
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crafts and uses important to on-going cultural traditions and identities; these places may qualify 
as religious or ceremonial sites as well as sites that are listed or eligible for listing in the 
California Register of Historic Resources.  
Native American cultural places are located throughout California because California Native 
American people from hundreds of different tribes made these lands their home for thousands of 
years. Due to the forced relocation of tribes by the Spanish, Mexicans, and Americans, most 
tribes do not currently control or occupy the lands on which many of their cultural places are 
located. As a result, California Native Americans have limited ability to maintain, protect, and 
access many of their cultural places.  
A number of federal and state laws have been enacted to preserve cultural resources and have 
enabled some Native American tribes to promote the preservation and protection of their cultural 
places. The National Historic Preservation Act (NHPA), which established historic preservation 
as a national policy in 1966, includes a Section 106 review process that requires consultation to 
mitigate damage to “historic properties” (defined per 36 CFR 800.16(1) as places that qualify for 
the National Register of Historic Places), including Native American traditional cultural places 
(TCPs, as described in National Register Bulletin 38) whenever any agency directs a project, 
activity or program using any federal funds or requiring a federal permit, license or approval 
(36CFR800.16). The National Environmental Policy Act (NEPA) requires every federal project 
to include in an Environmental Impact Statement documentation of environmental concerns, 
including effects on important historic, cultural, and natural aspects of our national heritage. 
Presidential Executive Order 13007, "Indian Sacred Sites," ensures that federal agencies are as 
responsive as possible to the concerns of Native American tribes regarding their cultural places. 
The Archaeological Resources Protection Act (ARPA) makes desecration of Native American 
cultural places on federal lands a felony.  
California state law includes a variety of provisions that promote the protection and preservation 
of Native American cultural places. A number of these provisions address intentional desecration 
or destruction of cultural places and define certain of such acts as misdemeanors or felonies 
punishable by both fines and imprisonment. These include the Native American Historic 


Resource Protection Act (PRC §5097.995-5097.996
4
), Public Resources Code §5097.99, Penal 


Code §622.5 and Health and Safety Code §7050.5, §7052. Other provisions require consideration 
of potential impacts of planned projects on cultural resources, which may include Native 
American cultural places. Public Resources Code 5097.2 requires archaeological surveys to 
determine the potential impact that any major public works project on state land may have on 
archaeological resources. The California Environmental Quality Act (CEQA) requires project 
lead agencies to consider impacts, and potential mitigation of impacts, to unique archaeological 
and historical resources.


5 
California Executive Order W-26-92 affirms that all state agencies shall 


recognize and, to the extent possible, preserve and maintain the significant heritage resources of 
the State. Public Resources Code §5097.9, which mandates noninterference of free expression or 
exercise of Native American religion on public lands, promotes preservation of certain Native 
American cultural places by ensuring tribal access to these places.  
4 
Ibid.  


5 
CEQA Statutes at Public Resources Code §21083.2-21084.1; CEQA Guidelines at 14 CCR 


15064.5-15360.  
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While these and other laws permit Native Americans to have some say in how impacts to cultural 
places could be avoided or mitigated, the laws rarely result in Native American input at early 
stages of land use planning. Generally, these laws provide protection only to those sites located 
on public or Native American trust lands and address only the concerns of Native Americans who 
belong to federally recognized tribes, with no official responsibility to non-federally recognized 
tribes. The intent of SB 18 is to provide all California Native American tribes, as identified by the 
NAHC, an opportunity to consult with local governments for the purpose of preserving and 
protecting their cultural places.  
California Native American Tribes  
SB 18 uses the term, California Native American tribe, and defines this term as “a federally 
recognized California Native American tribe or a non-federally recognized California Native 
American tribe that is on the contact list maintained by the Native American Heritage 
Commission” (NAHC). “Federal recognition” is a legal distinction that applies to a tribe’s rights 
to a government-to-government relationship with the federal government and eligibility for 
federal programs. All California Native American tribes, whether officially recognized by the 
federal government or not, represent distinct and independent governmental entities with specific 
cultural beliefs and traditions and unique connections to areas of California that are their ancestral 
homelands. SB 18 recognizes that protection of traditional tribal cultural places is important to all 
tribes, whether federally recognized or not, and it provides all California Native American tribes 
with the opportunity to participate in consultation with city and county governments for this 
purpose. As used in this document, the term “tribe(s)” refers to a California Native American 
tribe(s).  
California has the largest number of tribes and the largest Native American population of any 
state in the contiguous United States. California is home to 109 federally recognized tribes and 
several dozen non-federally recognized tribes. According to a 2004 California Department of 
Finance estimate, the Native American population in California is 383,197.  
Tribal governments throughout California vary in organizational forms and size. Some tribes use 
the government form established under the Indian Reorganization Act of 1934 (25CFR81) with 
an adopted constitution and bylaws. Other tribes have adopted constitutions and bylaws that 
incorporate traditional values in governing tribal affairs. Many tribal governments are comprised 
of a decision making body of elected officials (tribal governing body) with an elected or 
designated tribal leader. Some tribes use lineal descent as the means of identifying the tribe’s 
leader. In general, tribal governing bodies and leaders serve for limited terms and are elected or 
designated by members of the tribe. Tribal governments control tribal assets, laws/regulations, 
membership, and land management decisions that affect the tribe.  
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III. Basic Requirements of SB 18  


 
This section provides a brief summary of the statutory requirements of SB 18. Later sections of 
the Supplement provide additional detail regarding these requirements and offer advice to local 
governments on how to fulfill the notification and consultation requirements of SB 18. (Please 
refer to Section IV and Section V of these guidelines for additional information regarding the 
responsibilities outlined below.)  
Responsibilities of OPR  
Government Code §65040.2(g) requires the Governor’s Office of Planning and Research (OPR) 
to amend the General Plan Guidelines to contain advice to local governments on the following:  


• Consulting with tribes on the preservation of, or the mitigation of impacts to, cultural 
places.  


• Procedures for identifying through the Native American Heritage Commission (NAHC) the 
appropriate California Native American tribes with whom to consult.  


• Procedures for continuing to protect the confidentiality of information concerning the 
specific identity, location, character, and use of cultural places.  


• Procedures to facilitate voluntary landowner participation to preserve and protect the 
specific identity, location, character, and use of cultural places.  


 
Responsibilities of Local Governments  
SB 18 established responsibilities for local governments to contact, provide notice to, refer plans 
to, and consult with tribes. The provisions of SB 18 apply only to city and county governments 
and not to other public agencies. The following list briefly identifies the contact and notification 
responsibilities of local governments, in sequential order of their occurrence.  


• Prior to the adoption or any amendment of a general plan or specific plan, a local 
government must notify the appropriate tribes (on the contact list maintained by the 
NAHC) of the opportunity to conduct consultations for the purpose of preserving, or 
mitigating impacts to, cultural places located on land within the local government’s 
jurisdiction that is affected by the proposed plan adoption or amendment. Tribes have 90 
days from the date on which they receive notification to request consultation, unless a 


shorter timeframe has been agreed to by the tribe (Government Code §65352.3).
6 


 


• Prior to the adoption or substantial amendment of a general plan or specific plan, a local 
government must refer the proposed action to those tribes that are on the NAHC contact 
list and have traditional lands located within the city or county’s jurisdiction. The referral 
must allow a 45 day comment period (Government Code §65352). Notice must be sent  


 
6 
SB 18 added this new provision to state planning law. It applies to any amendment or adoption 


of a general plan or specific plan, regardless of the type or nature of the amendment. Adoption or 
amendment of a local coastal program by a city or county constitutes a general plan amendment.  
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regardless of whether prior consultation has taken place. Such notice does not initiate a new 


consultation process.
7 


 


• Local governments must send notice of a public hearing, at least 10 days prior to the 
hearing, to tribes who have filed a written request for such notice (Government Code 


§65092).
8 


 
 
Under SB 18, local governments must consult with tribes under two circumstances:  


• On or after March 1, 2005, local governments must consult with tribes that have requested 
consultation in accordance with Government Code §65352.3. The purpose of this 
consultation is to preserve, or mitigate impacts to, cultural places that may be affected by a 
general plan or specific plan amendment or adoption.  


• On or after March 1, 2005, local governments must consult with tribes before designating 
open space, if the affected land contains a cultural place and if the affected tribe has 
requested public notice under Government Code §65092. The purpose of this consultation 
is to protect the identity of the cultural place and to develop treatment with appropriate 
dignity of the cultural place in any corresponding management plan (Government Code 
§65562.5).  


 
Responsibilities of NAHC  
The NAHC is charged with the responsibility to maintain a list of California Native American 
tribes with whom local governments must consult or provide notices (as required in Government 
Code §65352.3, §65352, and §65092). The criteria for defining “tribe” for the purpose of 
inclusion on this list are the responsibility of the NAHC. The list of tribes, for the purposes of 
notice and consultation, is distinct from the Most Likely Descendent (MLD) list that the NAHC 
maintains.  
Upon request, the NAHC will provide local governments with a written contact list of tribes with 
traditional lands or cultural places located within a city’s or county’s jurisdiction. These are the 
tribes that a local government must contact, for purposes of consultation, prior to adoption or 
amendment of a general plan or specific plan. The NAHC will identify the tribes that must be 
contacted, based on NAHC’s understanding of where traditional lands are located within the 
State.  
For more information on the NAHC’s roles and responsibilities, contact the NAHC. (See also 
Part F: Additional Resources)  
7 
Government Code §65352 was amended by SB 18 to include tribes among the entities to whom 


the proposed action must be referred. The term “substantial amendment” has been in the statute 
for many years and was not modified by SB 18.  
8 
Government Code §65092 was modified by SB 18 to include certain tribes as “persons” that are 


eligible to request and receive notices of public hearing. “Person” now includes a California 
Native American tribe that is on the contact list maintained by the NAHC.  
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Other Elements of SB 18  
In addition to the notice and consultation requirements outlined above, SB 18 amended 
Government Code §65560 to allow the protection of cultural places in the open space element of 
the general plan. (See Section X.) Open space is land designated in the city or county open space 
element of the general plan for one or more of a variety of potential purposes, including 
protection of cultural places.  
SB 18 also amended Civil Code §815.3 and adds California Native American tribes to the list of 
entities that can acquire and hold conservation easements. Tribes on the contact list maintained by 
the NAHC now have the ability to acquire, on terms mutually satisfactory to the tribe and the 
landowner, conservation easements for the purpose of protecting their cultural places. (See 
Section IX.)  
9 2005 Supplement to General Plan Guidelines  
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2005 Supplement to General Plan Guidelines Process Overview: General Plan or Specific Plan Adoption or Amendment  
As discussed above, SB 18 establishes responsibilities for local government to contact, refer plans to, and consult with tribes. The following table 
provides an overview of SB 18 requirements related to the adoption or amendment of a general plan or specific plan. All statutory references are to 
the Government Code (GC).  


Overview of SB 18 Consultation and Notice Requirements Step  OPR Guidelines (GDL) Section and Statutory Reference  


Adoption or amendment of any general plan (GP) or specific plan (SP) is 
proposed on or after March 1, 2005.  


GDL Section IV  
GC §65352.3(a)(1)  


Local government sends proposal information to NAHC and requests contact 
information for tribes with traditional lands or places located within the 
geographical areas affected by the proposed changes.  


GDL Section IV  
GC §65352.3(a)(2)  


NAHC provides tribal contact information.  
− OPR recommends that NAHC provide written information as soon as 
possible but no later than 30 days after receiving a local government’s request  
 


GDL Section IV  


Local government contacts tribe(s) identified by NAHC and notifies them of 
the opportunity to consult.  
− Pursuant to Government Code §65352.3, local government must consult 
with tribes on the NAHC contact list.  
 


GDL Section IV  


Tribe(s) responds to a local government notice within 90 days, indicating 
whether or not they want to consult with the local government.  
− Consultation does not begin until/unless a tribe requests it within 90 days of 
receiving a notice of the opportunity to consult.  
− Tribes can agree to a shorter timeframe (less than 90 days) to request 
consultation.  
 


GDL Section IV  
GC §65352.3(a)(2)  
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Step OPR Guidelines (GDL) Section and Statutory Reference 
Consultation begins, if requested by tribe. No statutory limit on the 
duration of the consultation.  
− Consultation may continue through planning commission or board of 
supervisors/city council deliberation on plan proposal.  
 


GDL Section IV  


Local government continues normal processing of GP/SP adoption or amendment. (CEQA review, preparation of staff reports, 
consultation, etc., may be ongoing.)  


At least 45 days before local government adopts or substantially amends 
GP/SP, local government refers proposed action to agencies, including 
tribe(s).  
− Referral required regardless of whether or not there has been prior 
consultation.  
− This does not initiate a new consultation process.  
− This opens 45 day comment period before approval by board of 
supervisors/city council.  
− Referral required on or after March 1, 2005.  
 


GDL Section III  


GC §65352(a)(8)  


At least 10 days before public hearing, local government provides notice of 
hearing to tribes and any other persons who have requested such notice.  


GDL Section III  


GC §65092  


Public hearing of board of supervisors/city council to take final action on the GP/SP.  


Note:	  The	  Permit	  Streamlining	  Act	  (PSA)	  (GC	  §65920	  et	  seq.)	  establishes	  time	  limits	  for	  public	  agencies	  to	  take	  action	  on	  privately	  initiated	  
development	  projects.	  Some	  general	  plan	  amendments	  may	  involve	  a	  private	  applicant	  for	  a	  development	  project.	  The	  PSA	  does	  not	  apply	  to	  a	  
project	  that	  requires	  approval	  by	  a	  legislative	  act,	  such	  as	  a	  general	  plan	  amendment	  or	  rezone,	  even	  if	  there	  is	  a	  quasi-judicial	  approval	  
involved	  (such	  as	  a	  use	  permit	  or	  subdivision	  map).	  Therefore,	  time	  limits	  for	  project	  approval	  under	  the	  PSA	  should	  not	  interfere	  with	  a	  local	  
government’s	  process	  for	  consultation.	  
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2005 Supplement to General Plan Guidelines 
 Part B  


When and How to Consult with California Native American Tribes  
Sections IV and V of the 2005 Supplement provide step-by-step guidance to local government 
agencies on how and when to consult with tribes, including when to provide certain types of 
notices during the planning process. It is very important to review the information in Part C (Pre-
Consultation) before undertaking consultation on a general plan or specific plan proposal.  


IV. Consultation: General Plan and Specific Plan Adoption or Amendment  


 
Each time a local government considers a proposal to adopt or amend the general plan or specific 
plan, they are required to contact the appropriate tribes identified by the NAHC. If requested by 
tribes, local governments must consult for the purpose of preserving or mitigating impacts to 
cultural places. The following section provides basic guidance to local governments on the 
notification and consultation requirements in Government Code §65352.3.  
What Triggers Consultation?  
Government Code §65352.3 requires local governments to consult with tribes prior to the 
adoption or amendment of a general plan or specific plan proposed on or after March 1, 2005. 
Local governments should consider the following when determining whether a general plan or 
specific plan adoption or amendment is subject to notice and consultation requirements:  


• In the case of an applicant-initiated plan proposal, if the local government accepts a 
complete application (as defined in Government Code §65943) on or after March 1, 2005, 
the proposal is subject to Government Code §65352.3.  


• In the case of a general plan or specific plan amendment initiated by the local government, 
any proposal introduced for study in a public forum on or after March 1, 2005 is subject to 
Government Code §65352.3. A legislative body must take certain actions to initiate, or 
propose, a general plan or general plan amendment. These actions must be taken in a duly 
noticed public meeting, and may include, but are not limited to, any of the following: 
appropriation of funds, adoption of a work program, engaging the services of a consultant, 
or directing the planning staff to begin research on the activity.  


 
Under Government Code §65352.3, only if a tribe is identified by the NAHC, and that tribe 
requests consultation after being contacted by a local government, must a local government 
consult with the tribe on the plan proposal.  
Local governments are encouraged to consult with tribes as early as possible and may, if 
appropriate, begin consultation even before a formal proposal is submitted by an applicant or 
initiated by the local government.  
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Identifying Tribes through the NAHC  
Once a local government or private applicant initiates a proposal to adopt or amend a general plan 
or specific plan, the local government must send a written request to the NAHC asking for a list 
of tribes with whom to consult. OPR recommends that the written request be sent to the NAHC as 
soon as possible. Local governments should consider the following points when submitting a 
request to the NAHC:  
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• All written requests should be sent to the NAHC via certified mail or by fax.  


• Requests to the NAHC should include the specific location of the area that is subject to the 
proposed action, preferably with a map clearly showing the area of land involved.  


• Requests should clearly state that the local government is seeking information about tribes 
that are on the “SB 18 Consultation List.”  


• Contact information for the NAHC:  
Native American Heritage Commission  
915 Capitol Mall, Room 364  
Sacramento, CA 95814  
Phone: 916-653-4082  
Fax: 916-657-5390  
http://www.nahc.ca.gov  


 
A sample form for submitting a request to the NAHC is provided in Exhibit A. The tribal 
consultation list request form is also available on the NAHC website.  
The NAHC will provide local governments with a written contact list of tribes with traditional 
lands or cultural places located within the local government’s jurisdiction. For each listed tribe, 
the NAHC will provide the tribal representative’s name, name of tribe, address, and phone 
number (if available, fax and email address). Although there is no statutory deadline for NAHC to 
respond to the local government, OPR recommends that the NAHC provide written contact 
information as soon as possible but no later than 30 days after receiving a written request from 
the local government.  
Contacting Tribes Pursuant to Government Code §65352.3  
Once a tribal contact list is received from the NAHC, local governments must contact the 
appropriate tribe(s) and invite them to participate in consultation. OPR suggests that local 
governments contact tribes as soon as possible upon receiving the tribal contact list. While the 
statute does not specify by what means tribe(s) should be contacted, OPR suggests that local 
governments send a written notice by certified mail with return receipt requested. Sending a 
written notice does not preclude a local government from also contacting the tribe by telephone, 
FAX, or e-mail.  
Notices should be concise, clear, and informative so that tribes understand what they are 
receiving. Try to avoid using a standard public notice format to invite a tribe to consult, as most 
public notices do not contain sufficient information about the proposed action to enable a tribe to  
13 2005 Supplement to General Plan Guidelines  
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respond. Keep in mind that the purpose of this notice is to invite a tribe to request consultation. 
Notices sent from a local government to a tribe, inquiring whether consultation is desired, should 
contain the following information:  


• A clear statement of purpose, inviting the tribe to consult and declaring the importance of 
the tribe’s participation in the local planning process.  


• A description of the proposed general plan or specific plan being considered, the reason for 
the proposal, and the specific geographic area(s) that will be affected by the proposal. 
Relevant technical documents should be provided with a concise explanation that clearly 
describes the proposed general plan or specific plan amendment and its potential impacts 
on cultural resources, if known.  


• Maps that clearly detail the geographic areas described in the explanation. Maps should be 
in a reasonable scale with sufficient references for easy identification of the affected areas.  


• The deadline (date) by which the tribe must request a consultation with the local 
government. By law, tribes have 90 days from the date of receipt of the notice to request 
consultation (Government Code §65352.3(a)(2)).  


• Contact information for representatives of the local government to whom the tribe should 
respond.  


• Contact information for the project proponent/applicant and landowner(s), if applicable.  


• Technical reports, including summaries of cultural resource reports and archaeological 
reports applicable to that tribe’s cultural place(s), if available.  


• Information on proposed grading or other ground-disturbing activities, if applicable. (This 
may be included in the project description.)  


 
Subject to confidentiality procedures, both parties should maintain clear records of 
communications, including letters, telephone calls, and faxes. Both parties may send notices by 
certified mail and keep logs of telephone calls and faxes. Any returned or unanswered 
correspondence should be retained in order to verify efforts to communicate. Documentation of 
notification and consultation requests should be included in the local government’s public record.  
In addition to the above recommendations, local governments may, in cooperation with tribes, 
develop notification procedures as a part of consultation protocols established in cooperation with 
a tribal government. Local governments should be aware that some tribes already have 
consultation protocols. In addition, local governments may adopt policies regarding consultation 
with a tribal government. (See Section VI.)  
After Notification is Sent to the Tribe  
Once local governments have sent notification, tribes are responsible for requesting consultation. 
Pursuant to Government Code §65352.3(a)(2), each tribe has 90 days from the date on which they 
receive notification to respond and request consultation. Some key points to consider include:  
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• The time period for consultation (undefined) is independent of the time period for tribes to 
request consultation (90 days).  


• Local governments should be aware that tribes may require the entire 90-day period allowed 
by law to respond to a consultation request. Tribal governing bodies may need to meet to 
take a formal position on consultation.  


• Local governments and tribal governments may consider addressing the method and timing 
of a tribe’s response to a consultation request in a jointly-developed consultation protocol. 
(See Section VI.)  


• At their discretion, tribes can agree to a shorter timeframe (less than 90 days) to respond and 
request consultation.  


• After the information about a proposed plan or plan amendment is received by the tribe, 
local governments should cooperate to provide any additional pertinent information about 
the proposed plan or plan amendment that the tribe may request. Local governments may 
consider extending the 90 day timeframe for the tribe to review the new information and 
respond accordingly.  


• If the tribe does not respond within 90 days or declines consultation, consultation is not 
required under Government Code §65352.3.  


 
Conducting Consultation on General Plan or Specific Plan Adoption or Amendment  
Once a tribe requests consultation, consultation for the purpose of preserving or mitigating 
impacts to cultural places should begin within a reasonable time. Consultation should focus on 
how the proposed general plan or specific plan amendment or adoption might impact cultural 
places located on land affected by the plan proposal. The objectives of consultation, according to 
the legislative intent of SB 18, include:  


• Recognizing that cultural places are essential elements in tribal culture, traditions, heritages 
and identities.  


• Establishing meaningful dialogue between local and tribal governments in order to identify 
cultural places and consider cultural places in local land use planning.  


• Avoiding potential conflicts over the preservation of Native American cultural places by 
ensuring local and tribal governments have information available early in the land use 
planning process.  


• Encouraging the preservation and protection of Native American cultural places in the land 
use process by placing them in open space.  


• Developing proper treatment and management plans in order to preserve cultural places.  


• Enabling tribes to manage and act as caretakers of their cultural places.  
 
Consultation is a process in which both the tribe and local government invest time and effort into 
seeking a mutually agreeable resolution for the purpose of preserving or mitigating impacts to a 
cultural place, where feasible. Government Code §65352.4 provides a definition of consultation 
for use by local governments and tribes:  
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Consultation means the meaningful and timely process of seeking, discussing, and 
considering carefully the views of others, in a manner that is cognizant of all parties’ 
cultural values and, where feasible, seeking agreement. Consultation between 
government agencies and Native American tribes shall be conducted in a way that is 
mutually respectful of each party’s sovereignty. Consultation shall also recognize the 
tribes’ potential needs for confidentiality with respect to places that have traditional 
tribal cultural significance.  


Effective consultation is an ongoing process, not a single event. The process should focus on 
identifying issues of concern to tribes pertinent to the cultural place(s) at issue – including 
cultural values, religious beliefs, traditional practices, and laws protecting California Native 
American cultural sites – and on defining the full range of acceptable ways in which a local 
government can accommodate tribal concerns.  
Items to Consider When Conducting Consultation  
The following list identifies recommendations for how local governments and tribes may 
approach consultation on general plan and specific plan proposals.  


• As defined in Government Code §65352.4, consultation is to be conducted between two 
parties: the local government and the tribe. Both parties to the consultation are required to 
carefully consider the views of the other.  


• Consultation does not necessarily predetermine the outcome of the plan or amendment. In 
some instances, local governments may be unable to reach agreement due to other state 
laws or competing public policy objectives.  


• Local governments must consult with each tribe who is identified by the NAHC and 
requests consultation. The NAHC will identify whether there are, in fact, any tribes with 
whom the local government must consult. One or more tribes may have traditional cultural 
ties to land within the local government’s jurisdiction and have an interest in preserving 
cultural places on those lands. Therefore, local governments may have to consult with 
more than one tribe on any particular plan proposal.  


• OPR recommends that local governments consult with tribes one at a time (individually). If 
multiple tribes are involved and willing to jointly consult, local governments may consult 
with more than one tribe at a time.  


• When a local government first contacts a tribe, its initial inquiry should be made to the tribal 
representative identified by the NAHC. OPR recommends that a local government 
department head or other official of similar or higher rank make the initial contact.  


• Government leaders of the two consulting parties may consider delegating consultation 
responsibilities (such as attending meetings, sharing information, and negotiating the needs 
and concerns of both parties) to staff. Designated representatives should maintain direct 
relationships with and have ready access to their respective government leaders. These 
individuals may, but are not required to, be identified in a jointly-developed consultation 
protocol. (See Section VI.) In addition, the services of other professionals (attorneys,  
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contractors, or consultants) may be utilized to develop legal, factual, or technical information 
necessary to facilitate consultation.  


• Simply notifying a tribe of a plan proposal is not the same as consultation.
9 
 


• Local governments should be aware of the potential for vast differences in tribal 
governments’ level of staffing and other resources necessary to participate in the manner 
required by Government Code §65352.3 and §65352.4. Some may be able to respond more 
promptly and efficiently than others. Local governments should keep this in mind if and 
when developing a consultation protocol with a tribe. (See Section VI.)  


• As a part of consultation, local governments may conduct record searches through the 
NAHC and California Historic Resources Information System (CHRIS) to determine if any 
cultural places are located within the area(s) affected by the proposed action. Local 
governments should be aware, however, that records maintained by the NAHC and CHRIS 
are not exhaustive, and a negative response to these searches does not preclude the 
existence of a cultural place. A tribe may be the only source of information regarding the 
existence of a cultural place.  


• Local governments should be aware that the confidentiality of cultural places is critical to 
tribal culture and that many tribes may seek confidentiality assurances prior to divulging 
information about those sites. (See Section VIII.)  


• Tribal consultation should be done face-to-face. If acceptable to both parties, local and tribal 
governments may wish to define circumstances under which parts of the consultation 
process can be carried out via conference calls, e-mails, or letters. (See Section VIII.)  


• Tribal consultations should be conducted in a setting that promotes confidential treatment of 
any sensitive information that is shared about cultural places. Consultation should not take 
place in public meetings or public hearings.  


• The time and location of consultation meetings should be flexible to accommodate the 
needs of both the local government and tribe. Local governments should recognize that 
travel required for in-person consultation may be time-consuming, due to the rural location 
of a tribe. Local governments should also take into account time zone changes when setting 
meeting times. Local governments should offer a meeting location at the city hall, county 
administrative building, or other appropriate location. Local governments should also be 
open to a tribe’s invitation to meet at tribal facilities.  


• The local government and tribe can agree to mutually invite private landowners to 
participate in consultation, if both parties feel that landowner involvement would be 
appropriate.  


• Local governments are encouraged to establish a collaborative relationship with tribes as 
early as possible, prior to the need to consult on a particular general plan or specific plan  


 
9 
In Pueblo of Sandia v. United States, 50 F.3d 856 (10th Cir. 1995), the court held that the U.S. 


Forest Service had not fulfilled its consultation responsibilities under the National Historic 
Preservation Act by merely sending letters to request information from tribes. The court ruling 
held that written correspondence requesting consultation with a tribe was not sufficient for the 
purpose of conducting consultation as required by law, and that telephone calls or more direct 
forms of contact may be required.  
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amendment or adoption. Local governments may consider conducting pre-consultation 
meetings and developing consultation protocols in cooperation with tribes. (See Section 
VI.)  


• Both parties should attempt to document the progress of consultation, including letters, 
telephone calls, and direct meetings, without disclosing sensitive information about a 
cultural place. Local governments may also want to document how the local government 
representative(s) fulfilled their obligations under Government Code §65352.3 and 
§65352.4.  


 
When is Consultation Over?  
Alan Downer, of the Advisory Council on Historic Preservation, described consultation as 
“conferring between two or more parties to identify issues and make a good faith attempt to find a 


mutually acceptable resolution of any differences identified.”
10 


Differences of opinion and of 
priorities will arise in consultation between local and tribal governments. Whenever feasible, both 
local and tribal governments should strive to find mutually acceptable resolutions to differences 
identified through consultation.  
When engaging in consultation, local government and tribal representatives should consider 
leaving the process open-ended to allow every opportunity for mutual agreement to be reached. 
Some consultations may involve highly sensitive and complex issues that cannot be resolved in 
just one discussion. Consultation may require a series of meetings before a mutually acceptable 
agreement may be achieved. Consultation must be concluded prior to the formal adoption or 
amendment of a general plan or specific plan.  
Consultation, pursuant to Government Code §65352.3 and §65352.4, should be considered 
concluded at the point in which:  


• the parties to the consultation come to a mutual agreement concerning the appropriate 
measures for preservation or mitigation; or  


• either the local government or tribe, acting in good faith and after reasonable effort, 
concludes that mutual agreement cannot be reached concerning appropriate measures of 
preservation or mitigation.  


 


V. Consultation: Cultural Places Located in Open Space  


 
On and after March 1, 2005, if land designated, or proposed to be designated as open space 
contains a cultural place, and if an affected tribe has requested notice of public hearing under 
Government Code §65092, then local governments must consult with the tribe. The purpose of 
this consultation is to determine the level of confidentiality required to protect the specific 
identity, location, or use of the cultural place, and to develop treatment with appropriate dignity 
of the cultural place in any corresponding management plan (Government Code §65562.5). This 
consultation provision does not apply to lands that were designated as open space before March 1, 
2005.  
10 


From “The Navajo Nation Model: Tribal Consultation Under the National Historic Preservation 
Act” (2000).  
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What Triggers Consultation?  
Government Code §65562.5 applies to land that is designated, or proposed to be designated, as 
open space, on or after March 1, 2005. Local governments must consider several criteria when 
determining whether consultation is required, prior to designating open space on or after March 1, 
2005.  
Local governments must first learn whether the land designated, or proposed to be designated, as 
open space contains a cultural place. The following are methods by which local governments may 
be informed if a cultural place is located on designated or proposed open space:  


• Conduct a record search through the NAHC to learn whether any listed cultural places are 
located on land proposed to be designated as open space. The local government should 
provide maps of lands proposed as open space to the NAHC with a request to identify 
whether there are any cultural places on the property. Because the NAHC’s sacred lands 
file is confidential, the commission will only divulge the presence or absence of a listed 
site and will direct the local government to the appropriate tribe(s) for more information.  


• Conduct a record search through CHRIS to learn whether any listed cultural places are 
located on land proposed to be designated as open space. Local governments should enter 
into agreements with CHRIS information centers to establish procedures and protocols 
for requesting searches of historical resource records.  


• Request that tribes identify the existence of any cultural places on the proposed open space 
land. Local governments should send a written request to the NAHC asking for a written 
list of tribes that have traditional cultural ties to the proposed open space. The NAHC will 
provide tribal contact information. Local governments should contact each tribe on the 
list provided by the NAHC to learn whether any cultural places are located on the land 
proposed as open space. Local government should provide the tribe with a sufficiently 
detailed map of the open space together with a concise notice as to why the tribe is being 
contacted. (Note: This contact is strictly for the purpose of identifying whether a cultural 
place is or may be located on the proposed open space land. It does not start consultation 
with a tribe.)  


Local governments should be aware that records maintained by the NAHC and CHRIS are not 
exhaustive, and a negative response to searches does not preclude the existence of a cultural 
place. In most instances, and especially because of associated confidentiality issues, it is likely 
that tribes will be the only source of information regarding certain cultural places.  
After a local government learns that a cultural place is or may be located on land designated or 
proposed to be designated as open space, the local government must notify the appropriate tribes 
of the opportunity to participate in consultation. The appropriate tribes are those which have: (1) 
been identified by the NAHC, and (2) requested notice of public hearing from the local 
government pursuant to Government Code §65092.  
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Conducting Consultation Regarding Open Space  
The purpose of this consultation is to determine the level of confidentiality required to protect the 
specific identity, location, character, or use of the cultural place and to develop treatment with 
appropriate dignity of the cultural place in any corresponding open space management plan. The 
reference to “any corresponding management plan” is not meant to imply that there is such a plan 
or that the local government must develop such a management plan. This language is intended to 
encourage consideration of management policies and practices which may be discussed between 
the local government and tribe and incorporated into a new or existing management plan for the 
cultural place.  
The following are examples of appropriate items to consider and discuss during consultation:  


• Encourage tribal involvement in the treatment and management of the cultural place though 
contracting, monitoring, co-management, and other forms of joint local-tribal participation.  


• Tribes may only wish to disclose a sufficient amount of information to protect the site and 
to allow for the proper treatment and management of the cultural place. (See Section VIII.)  


• Tribes may wish to have access to cultural places located on open space for gathering, 
performing ceremonies and/or helping maintain the site.  


• Tribes may want to recommend management practices that avoid disturbing or impacting 
the cultural place.  


• Tribes may wish to discourage certain land uses (e.g. recreation) within the open space that 
could adversely impact the cultural place. Local governments may be asked to consider 
appropriate land uses in the open space designation that would avoid direct impacts to the 
cultural place.  


 
The designation of open space, as provided in Government Code §65562.5, may but does not 
always, involve amending the general plan. In some jurisdictions, designation of open space may 
occur through rezoning of land from one zone designation to an open space zone designation, 
without the need for a general plan amendment. However, for proposals to designate open space 
that require a general plan or specific amendment, the local government should consider the 
above recommendations as well as the recommendations outlined in Section IV of these 
guidelines.  
When is Consultation Over?  
Please refer to Section IV for additional information regarding the meaning of consultation.  
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Part C  
Pre-Consultation  


Section VI provides advice to local governments that is intended to help them more effectively 
engage in consultation with tribes. This part of the 2005 Supplement provides information that 
may help local governments establish working relationships with tribes prior to entering into the 
required consultation pursuant to Government Code §65352.3 and §65562.5.  


VI. Preparing for Consultation  


 
As discussed above, Government Code §65352.3 requires consultation during the process of 
amending or adopting general plans or specific plans. In addition, Government Code §65562.5 
requires consultation to determine the proper level of confidentiality to protect and treat a cultural 
place with appropriate dignity, where such places are located on lands to be designated as open 
space. Before engaging in consultation in either of these cases, local governments may want to 
consider developing relationships with tribes that have traditional lands within their jurisdiction. 
Although not required by law, these pre-consultation efforts may develop a foundation for a 
mutually respectful and cooperative relationship that helps to ensure more smooth and effective 
communication in future consultations.  
Local governments way wish to consider the following when undertaking pre-consultation 
meetings:  


• Contact the NAHC to obtain a list of all appropriate tribes with whom to pre-consult. 
Because this list may be revised over time by the NAHC, local governments should 
periodically request updated contact lists.  


• Contact the NAHC and CHRIS to learn if any historical or cultural places are located within 
the city’s or county’s jurisdiction. (Note that the NAHC and CHRIS have different 
procedures for searching information about cultural sites. See Part F for more information 
about each organization and how to contact them. As previously noted, NAHC and CHRIS 
records pertaining to cultural places are not exhaustive, and a negative response to these 
searches does not preclude the existence of a cultural place.)  


• Invite each tribal government’s leaders to meet with local government leaders for the 
purpose of establishing working relationships and exchanging information about respective 
governmental structures, practices, and processes. Pre-consultation meetings may include 
discussion about community goals, planning priorities, and how cultural places play a role 
in the tribal culture.  


• Hold informational workshops or meetings with the tribe(s) to discuss the general plan 
process, the existing general plan, and any contemplated amendments. Local governments 
should not expect or ask a tribe to share confidential information in a meeting with other 
tribes or the general public.  


• Ask tribes whether they have existing consultation protocols.  
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• Develop a consultation protocol that addresses how a cooperative relationship can be 
maintained and how future consultations should be conducted. Some tribes may already 
have established protocols through working with other agencies, such as state and federal 
entities, that can be used as models.  


 
If a tribe and local government decide to develop a consultation protocol, both parties should 
suggest topics that they believe will facilitate consultation. The following are examples of items 
that may be appropriate to discuss and include in a jointly-developed consultation protocol:  


• Representative(s) from each consulting party who will be designated to participate in 
consultations and manage the information resulting from the consultations.  


• Key points in the consultation process when elected government leaders may need to be 
directly involved in consultation.  


• Method(s) of contact preferred by the tribal government and additional tribal representatives 
that the local government should contact regarding a proposed action.  


• Procedures for giving and receiving notice, including method and timing.  


• Preferred method(s) of consultation. While in-person consultation is recommended, it may 
be acceptable to both parties that certain aspects of consultation occur through conference 
calls, e-mails, or letters.  


• Preferred locations of consultation meetings.  


• The tribe’s willingness to participate in joint consultation, should a specific site be of 
interest to more than one tribe.  


• Procedures to allow tribal access to the local government’s consultation records.  


• Procedures for maintaining accurate, up-to-date contact information.  
 
Over time, the initial approach to consultation may need to be updated. Both parties should be 
open to identifying and agreeing on changes to their consultation protocol.  
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Part D  
Preservation, Mitigation, Confidentiality, and Landowner Participation  


Sections VII through IX provide advice to local governments for considering issues such as 
appropriate means to preserve, or mitigate impacts to, cultural places; methods to protect the 
confidentiality of cultural places; and ways to encourage the participation of landowners in 
voluntary preservation efforts.  


VII. Preservation of, or Mitigation of Impacts to, Cultural Places  


 
Government Code §65352.3 requires local governments to conduct consultations with tribes 
(when requested) for the purpose of “preserving or mitigating impacts” to California Native 
American cultural places. In the course of adopting or amending a general plan or specific plan, 
local governments may be informed of the existence of a cultural place within the affected area. 
Should a tribe request consultation to discuss any impacts to the cultural place, local governments 
should consider a variety of factors when participating in the consultations, including: the history 
and importance of the cultural place, the adverse impact the local government action may have on 
the cultural place, options for preserving the cultural place, and options for mitigating impacts of 
the proposal to the cultural place.  
When participating in consultations, it is important that local governments consider that, because 
of philosophical differences, mitigation will not always be viewed as an appropriate option to 
protect cultural, and often irreplaceable, places. Many tribes may determine that impacts to a 
cultural place cannot be mitigated; that the only appropriate treatment may be to preserve the 
cultural place without impact to its physical or spiritual integrity. Of course, this is not to say that 
tribes will not engage in discussions regarding mitigation of impacts to their cultural places, but 
local governments should consider the vastly different perspectives that tribes may have. What a 
local government may consider to be acceptable treatment under current environmental, land use, 
and cultural resource protection laws, may not be considered by a tribe to be acceptable treatment 
for a sacred or religious place.  
The following is a discussion of preservation and mitigation, as mentioned in Government Code 
§65352.3. Local governments should check with their legal counsels to identify any other legal 
obligations to preserve or mitigate impacts to Native American cultural resources.  
What are Preservation and Mitigation?  
Preservation is the conscious act of avoiding or protecting a cultural place from adverse impacts 
including loss or harm. Mitigation, on the other hand, is the act of moderating the adverse impacts 
that general plan or specific plan adoption or amendment may have on a cultural place.  
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While local governments should strive to help preserve the integrity of, access to, and use of 


cultural places
11


, mitigation may often be achieved through a broad range of measures:  


• Minimizing impacts by limiting the degree or magnitude of the action and its 
implementation.  


• Rectifying the impact by repairing, rehabilitating, or restoring the impacted cultural place.  


• Reducing or eliminating the impact over time through monitoring and management of the 
cultural place.  


 
Other methods of mitigation may include:  


• Designation of open space land in accordance with Government Code §65560(b).  


• Enhancement of habitat or open space properties for protection of cultural place.  


• Development of an alternate site suitable for tribal purposes and acceptable to the tribe.  


• Other alternative means of preserving California Native American cultural features, where 
feasible.  


 
It is important that local governments consider that mitigation measures may largely differ 
depending on customs of a particular tribe, the characteristics and uses of a site or object, the 
cultural place’s location, and the importance of the site to the tribe’s cultural heritage. Where a 
cultural place is affected by a proposed general or specific plan adoption or amendment, 
consultations with tribes should focus on preserving, or mitigating the impacts to, that specific 
cultural place.  
Seeking Agreement Where Feasible  
Although Government Code §65352.3(a) requires consultation for the purpose of preserving or 
mitigating against the adverse impacts that a general plan or specific plan adoption or amendment 
may have on a cultural place, there is no requirement to preserve a cultural place or adopt 
mitigation measures, if agreement cannot be reached. Under the definition of “consultation” 
within Government Code §65352.4, local governments and tribes are required to carefully 
consider each other’s views and are required to seek an agreement, “where feasible.” For the 
purposes of Government Code §65352.4, agreements should be considered “feasible” when 
capable of being accomplished in a successful manner within a reasonable time taking into 


account economic, environmental, social and technological factors.
12 


If, after conducting 
consultations in good faith and within the spirit of the definition, the tribe or local government 
cannot reach agreement on preservation or mitigation of any impact to a California Native 
American cultural place, neither party is required to take any action under Government Code 
§65352.3(a).  
11 


Cultural Places referring to places, features, and objects under Government Code §65352.3(a) 
and described in Government Code §§5097.9 and 5097.995.  
12 


See State of California General Plan Guidelines, Governor’s Office of Planning& Research, 
Glossary, page 261.  
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Monitoring and Management  
During consultations, local governments should consider the involvement of tribes in the ongoing 
treatment and management of cultural places, objects, or cultural features through a specific 
monitoring program, co-management, or other forms of participation.  
Where a cemetery, burial ground, or village site may be present, the planning of treatment and 
management activities should address the possibility that California Native American human 
remains may be involved when protecting cultural features. Local governments should consider 
working with tribes to develop an appropriate plan for the identification and treatment of such 
discoveries in accordance with Public Resources Code §5097.98.  
Private Landowner Involvement  
During consideration of a proposed general plan adoption or amendment, a local government may 
discover or be informed of a cultural place that exists on privately owned land within an affected 
area. In such an instance, local governments should first contact the appropriate tribe or tribes to 
offer consultations and determine an acceptable level of landowner involvement. Local 
governments should be aware that there may be some occasions where a tribe may prefer to 
maintain strict confidentiality without the inclusion of a private, third party landowner.  
If a tribe is interested in involving the landowner in preservation or mitigation activities, the local 
government should consider facilitating such involvement. It is important that local governments 
and tribes understand that there is no statutory requirement to include private landowners under 
the government-to-government consultations requirements of Government Code §65352.3(a). 
However, because landowner participation is encouraged, local governments may consider 
suggesting the following methods to facilitate landowner involvement:  


• Suggesting that the tribe contact the private landowner directly to facilitate discussions 
between the tribe and landowner.  


• Offering to contact the private landowner directly on behalf of the tribe.  


• Suggesting that the private landowner be included as a party to the consultations.  
 


VIII. Confidentiality of Information  


 
Protecting the confidentiality of California Native American prehistoric, archaeological, cultural, 
spiritual, and ceremonial places is one of the most important objectives of SB 18. This is clearly 
evidenced by SB 18’s legislative intent as well as its statutory additions and amendments which 
address the issue of confidentiality and requires “each city and county to protect the 
confidentiality of information concerning” cultural places.


13 
By maintaining the confidentiality of 


a cultural place, including its location, traditional uses, and characteristics, local governments can 
help assure tribes of continued access and use of these cultural places, in addition to aiding in the 
preservation of a cultural place’s integrity. However, local governments should take into 
consideration other state and federal laws which may impose conflicting public policy priorities 
or requirements.  
13 


See SB 18 §1(b)(3), (Burton, Ch. 905, Stat. 2004); Govt. Code §§ 65040.2(g)(3), 65352.3, 
65352.4, and 65562.5.  
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Public Disclosure Laws  
The California Public Records Act (Government Code §6250 et. seq.) and California’s open 
meeting laws applying to local governments (The Brown Act, Government Code §54950 et. seq.) 
both have implications with regard to maintaining confidentiality of California Native American 
cultural place information. Local governments are encouraged to carefully consider these laws in 
greater detail, and adopt or incorporate these recommendations into their own confidentiality 
procedures in order to avoid the unintended disclosure of confidential cultural place information.  
The California Public Records Act (CPRA)  
Subject to specified exemptions, the CPRA provides that all written records maintained by local 
or state government are public documents and are to be made available to the public, upon 
request. Written records include all forms of recorded information (including electronic) that 
currently exist or that may exist in the future. The CPRA requires government agencies to make 
records promptly available to any citizen who asks, unless an exemption applies.  
The CPRA contains two exemptions which aid in the protection of records relating to Native 
American cultural places. Amended in October of 2005 for broad application, these exemptions 
now permit any state or local agency to deny a CPRA request and withhold from public 
disclosure:  


1) “records of Native American graves, cemeteries, and sacred places and records of 
Native American places, features, and objects described in Section 5097.9 and 
5097.993 of the Public Resources Code maintained by, or in the possession of, the 
Native American Heritage Commission, another state agency, or a local agency” (GC 
§ 6254(r)); and  


2) “records that relate to archaeological site information and reports maintained by, or in 
the possession of, the Department of Parks and Recreation, the State Historical 
Resources Commission, the State Lands Commission, another state agency, or a local 
agency, including the records that the agency obtains through a consultation process 
between a California Native American tribe and a state or local agency” (GC § 
6254.10).  


 
With these two CPRA exemptions in place, information related to Native American cultural 
places is specifically protected from mandatory public disclosure. Such protections are intended 
to facilitate the free exchange of information between Native American tribes and California local 
governments when conducting tribal consultations. Even with this protection, however, it is 
important for local governments to understand that some tribes may withhold information during 
consultations due to conflicts with their cultural beliefs and practices. Local governments and 
Native American tribes should discuss such issues early in consultations, or during pre-
consultation, so that each has an understanding of what information can and cannot be divulged. 
Additionally, it is important for all parties to recognize that a legislative body of a city or county 
must have access to certain information in order to make an informed decision regarding the 
given plan adoption or amendment.  
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The Brown Act  
The Brown Act governs the legislative bodies of all local agencies within California. It requires 
that meetings held by these bodies be “open and public.” Under this Act, no local legislative body 
may take an action in secret, nor will the body’s action be upheld if it is in violation of 
California’s open meeting laws. The Brown Act defines a “meeting” as a gathering of a majority 
of the members of a applicable body to hear, discuss, or deliberate on matters within the agency’s 
or board’s jurisdiction.  
While the Brown Act does contain some exceptions for “closed meetings,” none of these 
exceptions would allow the quorum of a local legislative body to participate in tribal 
consultations within a closed meeting. Should a local legislative body participate in confidential 
tribal consultations, it is important that they do so as an advisory committee with less than a 
quorum, so as to not invoke the Brown Act’s requirements of public participation (see 
Government Code §54952(b)). Otherwise, the Brown Act will require that the consultations be 
held in public, thereby defeating the purpose of confidentiality, or, alternatively, any decisions 
made by the quorum of the body within a closed meeting would be rendered invalid.  
In order to efficiently conduct tribal consultation meetings, in addition to maintaining 
confidentiality at all times, local governments are encouraged to develop procedures in advance 
that would designate a committee or agency in charge. In doing so, local governments should 
consider the problems associated with elected official participation within tribal consultations, 
and should tailor their procedures accordingly.  
Public Hearings  
General plan amendments, specific plan amendments, and the adoption of a general or specific 
plan each require both a planning commission and a city council or board of supervisors to 
conduct public hearings. The decision to approve or deny these proposals must be based in reason 
and upon evidence in the record of the public hearing. When addressing an adoption or 
amendment involving a cultural place, elected officials will need to be apprised of the cultural site 
implications in order to make informed decision. However, to maintain the confidentiality of this 
cultural place information, local governments and tribes, during consultations, should agree on 
what non-specific information may be disclosed during the course of a public hearing. 
Additionally, local governments should avoid including any specific cultural place information 
within CEQA documents (such as Environmental Impact Reports, Negative Declaration, and 
Mitigated Negative Declarations) or staff reports which are required to be available at a public 
hearing. In such cases, confidential cultural resource inventories or reports generated for 
environmental documents should be maintained under separate cover and shall not be available to 
the public.  
Additional Confidentiality Procedures  
Additionally, local governments should consider the following items when considering steps to 
be taken in order to maintain confidentiality:  


• Local governments should develop “in-house” confidentiality procedures.  
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• Procedures should be established to allow for tribes to share information with local 
government officials in a confidential setting.  


• Only those tribal designees, planning officials, qualified professional archaeologists, and 
landowners involved in the particular planning activity should obtain information about a 
specific site.  


• Participating landowners should be asked to sign a non-disclosure agreement with the 
appropriate tribe prior to gaining access to any specific site information.  


• Local governments should not include detailed (confidential) information about cultural 
places in any of its public documents.  


• Possible procedures to require local government to notify participating tribes and 
landowners whenever records containing specific site information have been requested for 
public disclosure.  


 
Local governments should also keep in mind that the terms for confidentiality may differ 
depending upon the nature of the site, the tribe, the local government, the landowner, or who 
proposes to protect the site. Local governments should collaborate with tribes to develop 
informational materials to educate landowners regarding the cultural sensitivity of divulging site 
information, explaining the tribe’s interest in maintaining the confidentiality and preservation of a 
site. Landowners should be informed of criminal penalties within the law for the unlawful and 
intentional destruction, degradation or removal of California Native American cultural or spiritual 


places located on public or private lands (Public Resources Code §5097.995).
14 


 
Confidentiality Procedures for Private Landowner Involvement  
In order to successfully preserve or mitigate impacts to a California Native American cultural 
place, local governments and tribes may find it necessary or advantageous to involve private 
landowners early in the consultation process. Often, landowners may not be aware that a cultural 
place exists on their property, or alternatively, may not realize that the site has become subject to 
a general plan adoption or amendment. Due to the confidential nature of certain information 
involved, local governments should consider working with tribes to adopt procedures that would 
balance the value of landowner involvement with the need for cultural place confidentiality. 
Local governments and California Native American tribes may wish to consider the following 
procedures that would inform and potentially involve landowners in the consultation process, 
without compromising the confidentiality of a cultural place:  


• Local governments, at the request of a tribe, may consider contacting a landowner directly 
and, without disclosing the exact location or characteristics of the site, inform the 
landowner of the existence of a culturally significant place on their property. A local 
government may consider inquiring as to whether the landowner would be willing to 
further discuss the matter directly with the appropriate tribal representative under a non-
disclosure agreement.  


 
14 


Due to a drafting error, SB 18 contains multiple references to Public Resources Code (PRC) 
§5097.995 which is no longer in existence. In 2004, PRC §5097.995 was amended and 
renumbered to PRC §5097.993 by Senate Bill 1264 (Chapter 286). Local governments should 
refer to PRC §5097.993 when looking for PRC §5097.995.  
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• Local governments may consider giving the landowner’s contact information to a tribe so 
that the tribe may contact the landowner directly. Discussion about conservation easements 
is an example of a case in which a tribe and landowner may wish to meet without the direct 
participation of the local government.  


• Local governments may also consider informing a landowner of the ability of landowners to 
access CHRIS for cultural resource information specific to their land. Local governments 
should keep in mind that the CHRIS system does not contain a catalog of every cultural 
place within California.  
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IX. Procedures to Facilitate Voluntary Landowner Protection Efforts  


 
In addition to their own consultation with tribes, local governments may help facilitate landowner 
participation in preserving and protecting cultural places. While each city and county should 
develop its own policies on landowner participation, general strategies for encouraging landowner 
awareness of and participation in cultural place protection may include:  


• Collaborating with local tribes to offer cultural awareness and other educational events for 
landowners.  


• Encouraging landowner participation in discussions about appropriate preservation and 
mitigation measures.  


• Promoting the use of conservation easements and other private conservation efforts.  
 
It should be noted that SB 18 does not require landowners to dedicate or sell conservation 
easements for the purpose of cultural place preservation. Neither are local governments required 
to play a direct role in any private conservation activity. Government Code §65040.2(g), 
however, does require OPR to recommend procedures to facilitate voluntary landowner 
participation in the preservation and protection of cultural places.  
Landowner Education and Participation  
Public workshops, seminars, and other educational sessions may provide forums for tribal 
representatives to share tribal and cultural information and discuss general protection concerns 
with landowners. These sessions may build cultural awareness, develop landowner understanding 
of the importance of cultural places, and also encourage further dialogue between tribes and 
landowners. These sessions should generally inform landowners of the importance of cultural 
places and should not compromise the confidentiality of a specific cultural place.  
Local governments may also encourage landowner participation in discussions about preserving 
or mitigating impacts to a cultural place located on a landowner’s private property. (See Section 
VII and Section VIII for further information.)  
Private Conservation Efforts  
Although local governments are not required to play a direct role in any private conservation 
activity, they can promote the use of conservation easements and other conservation programs to 
protect cultural places. Local governments may consider adoption of a policy to encourage 
voluntary landowner participation in protection programs. Local governments may also develop 
and distribute informational materials about potential incentives for private conservation efforts, 
such as Mills Act tax credits or the tax benefits of donating or selling conservation easements.  
A conservation easement is a voluntary agreement between a landowner and an authorized party 
(including a tribe pursuant to Civil Code 815.3(c)) that allows the easement holder to limit the 
type or amount of development on the property while the landowner retains title to the land. The 
landowner is compensated for voluntarily giving up some development opportunities. The 
easement is binding upon successive owners of the land. It is common for a conservation  
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easement to be recorded against the property as a way to inform future purchasers of the existence 
of an easement. Granting of a conservation easement may qualify as a charitable contribution for 
tax purposes.  
Should a landowner choose to sell a conservation easement, the landowner should first consult 
with all tribes affiliated with the land on which the easement is proposed. It is also recommended 
that tribes hold conservation easements only within their areas of cultural affiliation.  
As an alternative to conservation easements, local governments may also promote private 
preservation of cultural places through the use of Memoranda of Understanding (MOU). As a 
direct agreement between a landowner and tribe, a MOU allows a tribe and landowner to agree on 
appropriate treatment of cultural places located on the landowner’s private property and may give 
certain privileges to tribes, such as access to perform ceremonial rituals. MOUs may also be used 
to facilitate co-management by tribes, landowners, and conservation organizations. For example, 
if a conservation easement established for wildlife protection also contains a cultural place, the 
landowner, conservation entity, and tribe could agree on co-management (in the MOU) that 
protects both the habitat and cultural place.  
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Part E  
Open Space  


Section X provides information for incorporating the protection of cultural places into the open 
space element of the general plan.  


X. Open Space for the Protection of Cultural Places  


 
SB 18 amended Government Code §66560 to include open space for the protection of cultural 
places as an allowable purpose of the open space element. Local governments may, but are not 
required to, consider adopting open space policies regarding the protection of cultural places. 
Local governments may wish to consider the following when and if they develop such policies:  


• Limiting the types of land uses allowed in an open space designation in order to protect the 
cultural place from potentially harmful uses.  


• Facilitating access to tribes for maintenance and traditional use of cultural places.  


• Protecting the confidentiality of cultural places by not disclosing specific information about 
their identity, location, character, or use.  


• Giving developers incentives to protect cultural places through voluntary measures.  


• Incorporating goals for protection of cultural places in open space that is also part of a 
regional habitat conservation and protection program, for example, a local or regional 
Habitat Conservation Plan (HCP) or Natural Community Conservation Program (NCCP).  


• Reviewing and conforming other elements of the general plan that deal with conservation of 
natural and cultural resources to the open space element.  


 
The development of open space policies for the protection of cultural places should be done in 
consultation with culturally-affiliated tribes. It is important to note that the importance of cultural 
places is not solely rooted in the land or other physical features or objects related to the land on 
which the cultural place is located. The sense of “place” is often as important as any physical or 
tangible characteristic. It may be important to a tribe to preserve a certain non-material aspect of a 
cultural place, such as views or vantage points from or to the cultural place. Cultural 
interpretation and importance of the place to the tribe should be taken into consideration, in 
addition to any potential archaeological importance of the place. With this in mind, local 
governments should be prepared to consider creative solutions for preservation and protection of 
cultural places.  
Neither Government Code §65560(b)(5) nor Government Code §65562.5 mandate local review or 
revision of the existing open space element of the general plan to inventory and/or protect cultural 
places. However, local governments should consider doing so in future updates of or 
comprehensive revisions to the open space element.  
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Part F  
Additional Resources  


XI. Additional Resources  


 
In addition to the information provided in the 2005 Supplement to the General Plan Guidelines, 
local governments may wish to investigate additional resources that can provide more detailed 
information about Native American people, cultural places, tribal governments, consultation, 
confidentiality, conservation easements, and other issues related to SB 18. Sources of additional 
information include federal and state government agencies that have previous experience with 
tribal consultations, colleges and universities, private organizations and foundations, and the 
literature and web sites associated with these groups. Although it is not intended to be a 
comprehensive list, some potentially useful resources are included below.  
It is important that local governments keep in mind that Native American tribes are often the best 
source of information concerning a cultural place's location and characteristics. Local 
governments are encouraged to seek this information, if available, directly from the tribes 
themselves.  
State Agencies  
California Native American Heritage Commission (NAHC)  
The NAHC is the state commission responsible for advocating preservation and protection of 
Native American human remains and cultural resources. NAHC maintains confidential records 
concerning places of special religious or social significance to Native Americans, including 
graves and cemeteries and other cultural places. The NAHC reviews CEQA documents to provide 
recommendations to lead agencies about consulting with tribes to mitigate potential project 
impacts to these sites.  
The NAHC maintains a list of California tribes and the corresponding contacts that local 
governments should use for the purpose of meeting SB 18 consultation requirements.  
The NAHC web site also provides a number of links to information about federal and state laws, 
local ordinances and codes, and cultural resources in relation to Native Americans.  


Native American Heritage Commission  
915 Capitol Mall, Room 364  
Sacramento, CA 95814  
Phone: (916) 653-4082  
Fax: (916) 657-5390  
http://www.nahc.ca.gov  
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California Office of Historic Preservation (OHP)  
California Historical Resources Information System (CHRIS)  
Pursuant to state and federal law, the California Office of Historic Preservation (OHP) 
administers the California Historical Resources Information system (CHRIS). The CHRIS is 
organized by county and managed by regional information centers (posted on the OHP website). 
These CHRIS centers house records, reports, and other documents relating to cultural and 
archaeological resources, and provide information and recommendations regarding such 
resources on a fee-for-service basis. Local governments may enter into agreements with CHRIS 
information centers to establish procedures and protocols for requesting searches of historical 
resource records.  
The OHP also provides assistance to local governments to encourage direct participation in 
historic preservation. OHP provides technical assistance to local governments including training 
for local commissions and review boards, drafting of preservation plans and ordinances, and 
developing archaeological and historical surveys.  


Office of Historic Preservation  
P.O. Box 942896  
Sacramento, CA 94296-0001  
Phone: (916) 653-6624  
Fax: (916) 653-9824  
http://www.ohp.parks.ca.gov  


California Department of Conservation  
Division of Land Resource Protection (DLRP)  
The DLRP works with landowners, local governments, and researchers to conserve productive 
farmland and open spaces.  


California Department of Conservation  
Division of Land Resource Protection  
801 K Street, MS 18-01  
Sacramento, CA 95814-3528  
Phone: (916) 324-0850  
http://www.consrv.ca.gov/DLRP/index.htm  


California Department of Housing and Community Development  
California Indian Assistance Program (CIAP)  
The California Indian Assistance Program’s primary role is to assist tribal governments with 
obtaining and managing funds for community development and government enhancement. 
CIAP’s 2004 Field Directory of the California Indian Community is a good reference for 
California Native American tribes, including location of Indian lands, federal recognition status 
of tribes, history of laws affecting tribes, and other programs and agencies involved in tribal 
relationships.  
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California Indian Assistance Program  
1800 Third Street, Room 365  
Sacramento, CA 95814  
Phone: (916) 445-4727  
http://www.hcd.ca.gov/ca/ciap/  


California Department of Transportation (DOT)  
Native American Liaison Branch  
The California DOT administers most of its projects with some federal funding and is therefore 
subject to Section 106 consultation requirements under NHPA. The department has a Native 
American Liaison Branch (NALB), with headquarters in Sacramento and Native American 
Liaisons in each of its twelve districts. The NALB web site contains policy statements and links 
to other useful resources.  


Office of Regional and Interagency Planning  
Native American Liaison Branch  
1120 N Street, MS 32  
Sacramento, CA 95814  
Phone: (916) 651-8195  
Phone: (916) 654-2389  
Fax: (916) 653-0001  
http://www.dot.ca.gov/hq/tpp/offices/orip/na/native_american.htm  


Federal Agencies  
Federal Highway Administration – AASHTO (American Association of State Highway and 
Transportation Officials) Center for Environmental Excellence  
The AASHTO Center for Environmental Excellence provides a web site designed to provide 
tools for Section 106 of the National Historical Preservation Act (NHPA) tribal consultation. This 
site contains documents and links to web sites that address key aspects of tribal consultation 
relevant to SB 18. Information also includes federal, tribal, and state policies and protocols, case 
law, and best practices as implemented by federal and state agencies and tribes.  
http://environment.transportation.org/environmental_issues/tribal_consultation/overview.htm  
U.S. Army Corps of Engineers  
The U.S. Army Corps of Engineers has lasting and positive relations with many tribal 
governments. The “Tribal Affairs and Initiatives” section of their web site provides information 
regarding the U.S. Army Corps of Engineers’ approach to tribal consultation and preservation of 
cultural resources.  
http://www.usace.army.mil/inet/functions/cw/cecwp/tribal/index.htm  
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USDA Forest Service  
The Forest Service has extensive experience in consulting with Native American tribes. The 
Forest Service’s Forest Service National Resource Book on American Indian and Alaska Native 
Relations is an excellent resource book on tribal beliefs and practices, tribal consultation, and 
laws affecting Native Americans. The Forest Service’s Report of the National Tribal Relations 
Program Implementation Team (June 2003) reviews relationships between the Forest Service and 
tribes, identifying pervasive problems and concerns and making recommendations to improve the 
effectiveness of the program at maintaining long-term collaborative relationships with tribal 
governments.  


USDA Forest Service  
Regional Office of Tribal Relations  
Sonia Tamez  
1323 Club Drive  
Vallejo, CA 95492  
Phone: (707) 562-8919  
www.r5.fs.fed.us  


USDA National Sustainable Agriculture Information Service (ATTRA)  
The ATTRA provides information and other technical assistance to farmers, ranchers, Extension 
agents, educators, and others involved in sustainable agriculture in the United States. The 
ATTRA publication, Conservation Easements, Resource Series (2003), provides an overview of 
what holding and selling conservation easements entail.  


ATTRA - National Sustainable Agriculture Information Service  
PO Box 3657  
Fayetteville, AR 72702  
Phone: (800) 346-9140  
Fax: (479) 442-9842  
http://attra.ncat.org/  


USDA Natural Resources Conservation Service (NRCS)  
The mission of the NRCS is to address natural resource conservation on private lands. The web 
site contains links to various conservation technical resources and to additional contact 
information for area offices and service centers.  


California NRCS State Office  
430 G Street #4164  
Davis, CA 95616-4164  
Phone: (530) 792-5600  
Fax: (530) 792-5610  
http://www.ca.nrcs.usda.gov/  


U.S. Department of Interior – Bureau of Indian Affairs  
The Bureau of Indian Affairs (BIA) is responsible for the administration and management of 55.7 
million acres of land held in trust by the United States for American Indians, Indian tribes, and 
Alaska Natives. Developing forestlands, leasing assets on these lands, directing agricultural  
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programs, protecting water and land rights, developing and maintaining infrastructure, and 
economic development are all agency responsibilities. The BIA web site includes links to other 
federal agencies, inter-tribal organizations, environmental organizations, and cultural resources.  


Bureau of Indian Affairs  
Phone: (202) 208-3710  
http://www.doi.gov/bureau-indian-affairs.html  


U.S. Department of Interior – Bureau of Land Management  
The Bureau of Land Management manages 261 million acres of land and has staff whose duties 
include coordination and consultation with Native Americans. The Bureau publishes Native 
American Coordination and Consultation, Manual Section 8160 with Handbook H-8160-1. The 
handbook is devoted to providing general guidance for tribal consultation, and can be found 
online at: http://www.blm.gov/nhp/efoia/wo/handbook/h8160-1.html.  


Bureau of Land Management  
California State Office  
2800 Cottage Way, Suite W-1834  
Sacramento, CA 95825-1886  
Phone: (916) 978-4400  
Phone: (916) 978-4416  
TDD: (916) 978-4419  
http://www.ca.blm.gov/  


U.S. Department of Interior- National Park Service  
The following National Park Service web site specifically focuses on cultural resource 
preservation. The site includes links to tools for cultural resource preservation, different areas of 
cultural resource protection and different offices of the National Park Service that handle cultural 
preservation issues. Included among these offices is the American Indian Liaison Office, the web 
site of which contains a number of information resources that are potentially useful to local 
governments learning how to consult with Native American tribes on land use policy.  
http://www.cr.nps.gov  
U.S. Department of Interior – Office of Collaborative Action and Dispute Resolution  
This web site provides links to federal agencies’ policies on tribal consultation: 
http://mits.doi.gov/cadr/main/G2GAgencyPolicies.cfm  
Colleges and Universities  
Humboldt State University  
The Center for Indian Community Development (CICD)  
The CICD primarily focuses on Indian language education, but also acts in the capacity of a 
liaison between Native American tribes and the community. The CICD includes a cultural 
resource facility where information about Native American burial grounds and cultural resource 
monitoring can be found. The CICD offers useful publications on tribal governments and cultural 
approaches to environmental protection of Native American lands on its web site.  
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Humboldt State University  
Center for Indian Community Development  
#1 Harpst Street  
Arcata, CA 95521  
Phone: (707) 826-3711  
http://www.humboldt.edu/~cicd/  


University of California, Los Angeles  
American Indian Studies Center (AISC)  
The AISC has spent a number of years conducting research on issues affecting Native American 
Indian communities. The center has sponsored conferences on issues including California tribes, 
repatriation, federal recognition, and Indian gaming. The AISC offers a number of publications 
on issues ranging from Contemporary Native American Issues and Native American Politics to 
Native American Theater and Native American Literature.  


UCLA American Indian Studies Center  
3220 Campbell Hall  
Los Angeles, CA 90095-1548  
Phone: (310) 825-7315  
Fax: (310) 206-7060  
http://www.aisc.ucla.edu/  


University of California, Los Angeles School of Law  
Native Nations Law and Policy Center (NNLPC)  
The mission of NNLPC at UCLA Law is to support Native nations throughout the United States, 
with a special focus on California tribes, in developing their systems of governance and in 
addressing critical public policy issues and to apply the resources of state-supported education 
together with tribal expertise to address contemporary educational needs for California Tribes. 
The Research and Publications division secures grants, carries out research, and sponsors 
conferences and roundtables drawing together scholars, tribal leaders, and federal/state policy-
makers.  


UCLA School of Law  
P.O. Box 951476  
Los Angeles, CA 90095-1476  
Phone: (310) 825-4841  
http://www.law.ucla.edu/students/academicprograms/nativenations/nnlapc.htm  


Private Organizations and Foundations  
American Farmland Trust (AFT)  
Since its founding in 1980, the AFT has helped to achieve permanent protection for over a 
million acres of American farmland. The AFT focuses its strategies on protecting land through 
publicly funded agricultural conservation easement programs and encouraging conservation 
practices in community planning and growth management.  
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American Farmland Trust  
1200 18th Street NW  
Washington, D.C. 20036  
Phone: (202) 331-7300  
Fax: (202) 659-8339  
http://www.farmland.org/  


Inter-Tribal Council of California, Inc. (ITCC)  
The key role of the Inter-Tribal Council of California (ITCC) is to assist in bridging relationships 
between California tribal governments and other organizations, including local government 
agencies. The ITCC offers workshops on Native American cultural proficiency and tribal 
governments for the purpose of educating non-Native Americans on how to effectively 
communicate with tribal governments, in addition to other training and technical assistance. The 
ITCC is experienced in assisting the development of Memoranda of Understanding and 
Agreement, protocols, and educational outreach materials.  


Inter-Tribal Council of California, Inc.  
2755 Cottage Way, Suite 14  
Sacramento, CA 95825  
Phone: (916) 973-9581  
Fax: (916) 973-0117  


Land Trust Alliance (LTA)  
The Land Trust Alliance promotes voluntary land conservation by offering training, conferences, 
literature, reports, and other information on land conservation. The LTA has several publications 
discussing conservation techniques. Their web site addresses different conservation options for 
landowners and includes questions and answers about conservation easements, land donation, and 
bargain sale of land.  


Land Trust Alliance  
1331 H Street NW, Suite 400  
Washington D.C. 20005-4734  
Phone: (202) 638-4725  
Fax: (202) 638-4730  
http://www.lta.org/conserve/options.htm  


Native American Land Conservancy  
The Native American Land Conservancy is a nonprofit corporation formed for the conservation 
and preservation of Native American sacred lands.  


Native American Land Conservancy  
Kurt Russo, Executive Director  
PO Box 1829  
Indio, CA 92202  
Phone: (800) 6770-6252  
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The Nature Conservancy (TNC)  
The Nature Conservancy is a non-profit organization that works with communities, businesses, 
and individuals to preserve lands with natural and cultural resources.  


The Nature Conservancy  
4245 North Fairfax Drive, Suite 100  
Arlington, VA 22203-1606  
http://nature.org/  


Southern California Tribal Chairmen's Association (SCTCA)  
The Southern California Tribal Chairmen's Association (SCTCA) is a multi-service non-profit 
corporation established in 1972 for a consortium of 19 Federally recognized Indian tribes in 
Southern California. The Primary goals and objectives of SCTCA are the health, welfare, safety, 
education, culture, economic and employment opportunities for its tribal members. A board of 
directors comprised of tribal chairpersons from each of its member tribes governs SCTCA.  


Southern California Tribal Chairmen's Association  
Denis Turner  
Executive Director  
Phone: (760) 742-8600 x100  
http://www.sctca.net/  


Trust for Public Land (TPL)  
The Trust for Public Land (TPL) is a national, nonprofit, land conservation organization that 
conserves land for people to enjoy as parks, community gardens, historic sites, rural lands, and 
other natural places, ensuring livable communities for generations to come. Since 1972, TPL has 
worked with willing landowners, community groups, and national, state, and local agencies to 
complete more than 2,700 land conservation projects in 46 states, protecting nearly 2 million 
acres.  


Trust for Public Land National Office  
116 New Montgomery St., 4th Floor  
San Francisco, CA 94105  
Phone: (415) 495-4014  
Fax: (415) 495-4103  
http://www.tpl.org  
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Exhibit A: Sample Request to the NAHC for Tribal Contact Information  
 


LOCAL GOVERNMENT  
TRIBAL CONSULTATION LIST REQUEST  


NATIVE AMERICAN HERITAGE COMMISSION  
915 CAPITOL MALL, ROOM 364  


SACRAMENTO, CA 95814  
(916) 653-4082  


(916)657-5390-Fax  
 
Project Location:  
 
NAHC Use Only  
Date Received: _______________  
Date Completed _______________  
 
Project Description:  
 
Local Action Type:  
 
___ General Plan ___ General Plan Element ___ Specific Plan  
___ General Plan Amendment ___ Specific Plan Amendment  
___ Pre-planning Outreach Activity  
 
County: _______________________________ City/Community: 
________________________________________  
 
Local Government/Lead Agency: _____________________________ Contact 
Person: ______________________  
__________________________________________________________ Phone: 
_____________________________  
Street Address: _________________________________ Fax: 
_______________________________  
City: _____________________________________Zip: ____________  
 
Project Title: 
______________________________________________________________________
__ 
 
Native American Tribal Consultation lists are only applicable for consulting with 
California Native American tribes per Government Code Section 65352.3.  
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SECTION I 


COMMUNITY-BASED RIPARIAN RESTORATION AND POLICY ADVOCACY:  


REVIEW AND PROPOSED REVISION OF LOCAL CODES AND ORDINANCES OF MILL VALLEY, 


MARIN COUNTY, CALIFORNIA 
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Chapter 1 


Introduction 


This project paper addresses the subject of habitat conservation policies and local codes and 


ordinances in a small community in northern California, and the political and social issues associated with 


achieving balance between economic concerns and responsible stewardship. Embedded throughout this 


project paper are illuminations of ecological issues such as the one below intended to highlight the 


psychological and moral dimensions of change and social justice.  


My part has been to be trained by my Elders to think about the land and to speak 
about the land.  What that means is that I don’t represent the people’s view and I 
don’t think of myself as an expert; I think of myself as one person who must 
continuously be responsible to my community. (Jeanette Armstrong, in Nelson, 
2008, p. 71)  


 
In Mill Valley, Marin County, California, there is a need for stricter habitat conservation policies 


resulting in restoration for endangered and threatened species of anadromous fish such as steelhead trout 


and coho salmon (Oncorhynchus mykiss and Oncorhynchus kisutch), amphibians such as the California 


red-legged frog (Rana draytonii), and birds such as the spotted owl (Strix occidentalis caurina) based on 


Environmental Protection Agency (EPA) and California Department of Fish and Game (CDFG) studies. 


Salmonids are keystone species upon which many other species rely for their survival.  Their survival is an 


indicator of watershed health.  The policy changes and revisions proposed in this project are focused on 


Mill Valley’s ecosystems that are necessary to support these anadromous fish species, including creeks, 


creek systems, in-stream habitat, native trees, the tidal marsh estuary, and riparian habitat.  The intention is 


for the city to adopt new, more protective policies that are congruent with federal, state, and county laws 


and that adhere to the city’s own general plan, and for the city to potentially rewrite certain sections of that 


plan.  Mill Valley’s first people of the Federated Indians of Graton Rancheria (FIGR), the Coast Miwok, a 


federally recognized tribe, are included as stakeholders in the dialogue regarding environmental policy 


discussions and decision-making related to land use, zoning, and restoration.  Many Coast Miwok values, 


including their legacy of stewardship and egalitarian relationship to nature, are observed within these new 


ordinance revisions.  The tribal notification to the FIGR by city officials called for here adheres to long-


fought-for inclusions regarding land use issues and watershed issues around cultural resources, as per 


California state law, Senate Bill 18 (SB18) of Tribal Notification. 
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Purpose of the Project  


In response to a request from former Mill Valley Mayor Stephanie Moulton Peters and other 


current City Council members, I will present this paper to the City Council to help the city address the 


issues described above.  I include discussion and justification of the specific proposed revisions of two 


existing ordinances, the Mill Valley Creek Setback Ordinance and the Mill Valley Heritage Tree 


Ordinance, as well as suggestions for a new Riparian Zone Master Plan containing a ordinance on riparian 


and watershed policies. 


Mill Valley is poised to confront several biological and systemic environmental, biological, and 


ecological issues that will carry into the next several decades through its revision of the General Plan and 


adoption of new ordinances.  This presents an opportunity to enhance steelhead habitat and keep this 


species from being extirpated in the Arroyo Corte Madera del Presidio (ACM) watershed and possibly to 


reintroduce coho salmon, as was done in 1960 and has been suggested again by the CDFG in 2002 and by 


National Marine Fisheries Service (NMFS) in 2011.   


By outlining challenges and opportunities related to these basic issues, it is my hope that this 


project will provide a template for cohesive policy work around the creek, tree, and riparian ordinances 


benefiting salmonids, biodiversity, and long-term public health.  Brendan Cummings, senior counsel for the 


Center for Biological Diversity (personal communication, April 18, 2010) has pointed out that Marin 


County has many opportunities for restoration of watersheds because the systems have not yet been 


destroyed.  With implementation of sensitive policies and the support of the city and the greater Mill Valley 


community, there is potential for a much healthier, sustainable future for humans, fish, birds, mammals, 


reptiles, and amphibians and other legacy animals. 


 The psychological and moral dimensions of social change as related to the proposed policy 


changes are addressed through examination of city data (City-Data.com, 2010) and in the light of my 


twenty years of personal observations as a resident and participant in Mill Valley’s sociopolitical and 


socioeconomic activity.  Current land use and natural resource codes of Mill Valley and Marin County do 


not reflect a responsibility of stewardship to future generations or a holistic sustainable paradigm based on 


species extirpations, water quality, tree cutting, and community development patterns, although they are 


attempting to do so through sustainability programs and the 2007 Marin Countywide Plan.  In my 
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experience, Marin County residents, myself included, generally perceive themselves as environmentally 


aware.  Yet there appears to be a common lack of understanding about the cumulative human impacts on 


ecosystems, particularly those impacts having to do with landscape alteration and building development, 


and more often than not these impacts are only taken into account through the enforcement of community 


development codes.  This project addresses the lack of knowledge that has supported the lack of 


enforcement, as well as providing suggestions for strengthening the codes themselves. 


In Mill Valley, watershed species experiencing progressive extirpation are among the many 


species listed in the Endangered Species Act (ESA) (2010) and the California Endangered Species Act 


(CESA) (2010), such as steelhead, coho salmon, and California red-legged frogs (Oncorhynchus mykiss, 


Oncorhynchus kisutch, and Rana draytonii).  This is the result of poor watershed management policies 


combined with urbanization and channelization of creeks without proper habitat protections (Dolman, 


2007; Peri, 2007).  Therefore, adoption of new and revised laws informed by recent stream and river 


engineering restoration protocols, conservation measures, scientific data, and biological assessments would 


be in accordance with state and federal mandates, restoration best management practices (BMPs) (Kull 


2009; Love, 2009, 2010; Prunuske Chatham, 2009), traditional ecological knowledge (TEK) derived from 


indigenous inhabitants, and indigenous technical knowledge (ITK) (Anderson, 2005; Nelson, 2008).   


The project draws from the experience of the people who originally inhabited the watershed and 


lived sustainably while harvesting sufficient salmonids from the creeks to support their existence.  


According to Turner, Ignace, and Ignace, in a study published in the journal Ecological Applications, their 


traditional ecological knowledge   


has become a major focus of attention within the past decade (Freeman and Carbyn 1988, 
Johnson 1992, Berkes 1993, Doubleday 1993, Inglis 1993, Williams and Baines 1993). 
TEKW is acknowledged as having fundamental importance in the management of local 
resources, in the husbanding of the world's biodiversity, and in providing locally valid 
models for sustainable living. It has received major recognition as being complementary 
to, equivalent with, and applicable to scientific knowledge (Colorado and Collins 1987, 
Colorado 1988, Schultes 1988, Posey 1990, Gadgil et al. 1993, Hunn 1993, Corsiglia and 
Snively 1995, Salmon 1996, Richards 1997). On the international front, the Brundtland 
Report, Our Common Future, notes, ‘. . . the larger society . . . could learn a great deal 
from their [indigenous peoples'] traditional skills in sustainably managing very complex 
ecological systems’ (World Commission on Environment and Development 1987:115). 
(Turner et al., 2000) 
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These authors also state that “in order for TEK . . . to be incorporated appropriately into current 


ecosystem-based management strategies, the complete context of TEK . . . including its philosophical 


bases, must be recognized and respected” (2000, abstract). 


Indigenous technical knowledge (ITK, sometimes abbreviated at IK), which is the knowledge that 


a particular community has acquired from their personal experience and that reported by ancestors over a 


long period of time, has sometimes been considered academically challenging due to its derivation from 


oral tradition.  But according to Howes (1979) and Gadgil, Berkes, and Folke (1993), there has recently 


been much more acceptance and investigation of this historical knowledge base in recognition of the broad 


knowledge of indigenous people having a historical continuity of resource use practices, particularly in the 


areas of botanical knowledge, awareness of changes in eco-systems, and methods of increasing biodiversity 


through restoration, in which ITK often has a comparative advantage over more traditional western 


methods.  
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Figure 1. Steelhead streams in Arroyo Corte Madera del Presidio (courtesy of Gary Reedy and Mill Valley 


StreamKeepers). 


I will document in this project and submit to the City of Mill Valley, through the City Council, 


Public Works Department, and the Planning Department, several recommendations for changing and 


updating the codes and ordinances to reflect present local, state, and federal mandates, watershed science, 


indigenous technical knowledge (IK), traditional ecological knowledge (TEK), and widely accepted current 


creek restoration protocols and best management practices (Love, 2010; Prunuske Chatham, 2007).  I will 


address the conflict between the 1989 Mill Valley General Plan Environmental Impact Report 


recommendations and the codified ordinances regarding riparian protection, estuary protection, tree 


protection, and habitat protection, a primary component of completing any serious long-term restoration 


and conservation of riparian habitat in the Arroyo Corte Madera del Presidio (ACM) and tributaries.  
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Numerous ACM studies provided by governmental and nongovernmental agencies like CDFG, NMFS, and 


my local watershed group, the Mill Valley StreamKeepers, will inform these policies with scientific 


recommendations (CDGF, 2009; Leidy, 2005; Peri, 2007; Rich 1995; Rodoni, 2011). 


Background of the Study 


After completing a case study report entitled “Mill Valley Codes and Ordinances Are Detrimental 


to Salmon Habitat” in 2008 for a graduate course at Sonoma State University, I determined that local 


municipalities, counties, and state government agencies espoused either non-existent, ambiguous, or 


contradictory policies in terms of salmonid habitat restoration and protection.  In 2001, Dr. Richard Harris 


and Susie Kocher, UC Berkeley Extension, published a study regarding Marin County entitled  Effects of 


County Land Use Policies and Management Practices on Anadromous Salmonids and Their Habitat.  This 


report became a road map for some biological recommendations in the Marin Countywide Plan (County of 


Marin, 2007) and could be adapted for Mill Valley.  The findings of this study elucidate policy disparities 


and contradictions, at the county level, that I attempt to address in the city ordinances.  Although the study 


addresses wildlife habitat, stream flow quantity, riparian corridor protection, sedimentation, channel 


modification, fish passage barriers, and water quality, it neglects to discuss other policy impacts.  Elements 


absent from the study are historic context, a comprehensive approach to evaluating the watershed, 


conservation psychology, global warming, and seawater rise.  This current study is important in outlining 


the discrepancies that need to be addressed at the policy level.  


I attended conferences sponsored by the Salmon Restoration Federation (SRF) in 2009, 2010, 


2011, and many other conferences.1  The information disseminated in these conferences became the 


catalyst for my study.  Overwhelming data regarding the extinction spirals of salmonid species in 


watersheds such as Lagunitas Creek in Marin County were presented repeatedly, and highlighted the dire 


situation for California central coast coho salmon.  After attending these conferences and observing and 


studying in-situ field work, restoration projects, scientific studies, and government reports, I concluded that 


this issue regarding the “state of the salmon” could not wait in Mill Valley, since we only have a remnant 


                                                
1These conferences included Coho Confab 2008; Bioneers conference 2008; Water Institute Seminar 
Occidental Arts and Ecology Center 2007; Mill Valley’s Environmental Future 2008; Salmon Restoration 
Federation Conference, Santa Cruz 2009; Redding 2010; San Luis Obispo, 2011; Marin Municipal Water 
District (MMWD) Public Hearings 2008 and 2009; Mill Valley Council Public Hearings 2008 and 2009; 
and Marin Conservation League breakfast with Marin Municipal Water District 2009. 
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population of remaining unverified evolutionarily significant units (ESU) of steelhead that need immediate 


protection (Moyle, 2002; Rich, 1995; Rodoni, 2010).  


The watersheds and creek systems of Mill Valley are comprised of two jurisdictions: the City of 


Mill Valley and Marin County. For this project, the city ordinances are being addressed.  The Countywide 


Plan (CWP) was adopted in 2007, and California Environmental Quality Act (CEQA) and riparian zone or 


stream conservation area (SCA) protections have been tested through legal recourse (Spawnusa.org, 2011).  


There are several biologic recommendations in the CWP more appropriate and comprehensive than are 


covered in 1989 Mill Valley General Plan (MVGP) surrounding protection of riparian zones, which will be 


discussed later (Leidy et al., 2005). 
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Figure 2.  Mill Valley watersheds.  Pink line distinguishes Mill Valley jurisdiction and Marin County 


jurisdiction. 


As of this writing, the city government has not begun implementing riparian protections nor 


engaged in serious restoration, despite the MGVP environmental impact report (EIR) commitment to map 


the riparian zone and to implement protections, and over the last twenty years, the data and government 
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agency recommendations have changed significantly.  This is the basis for most of the ordinance/code 


revisions presented in this paper.  In 2009, I had an opportunity to deliver three community-based 


PowerPoint presentations regarding the insufficiencies and contradictions of the creek and tree ordinances 


and the conflicts within the laws with state, federal and Marin County codes that were attended by some 


staffers and council members to make them aware of some of these issues. 


Discrepancies and ambiguities in the Mill Valley city codes are prevalent, such as the 30-foot 


creek setback requirement that fails to address habitat and species requirements as per CDFG and National 


Marine Fisheries Service (NMFS), fluvial geomorphologic health, erosion prevention, and water quality.  


The conflicts between the city codes and the CDFG and NMFS, such as the city code’s failure to protect 


riparian native trees and herbaceous vegetation in the riparian zone, are potentially undermining the limited 


protections that exist (CDFG, 2004, 2010; CWP, 2007; NMFS, 2010).  Federal laws such as the 


Endangered Species Act (ESA) define critical habitat and the California Environmental Quality Act 


(CEQA) has protections for listed species.  State laws like SB18, the Tribal Notification Act (Appendix 


21), are ignored, thus depriving the tribe of a voice, as are CDFG codes, policies, and findings.  


Mill Valley land use and planning issues are often considered only in terms of building and 


development needs and are not in compliance with CEQA protocols requiring Environmental Impact 


Reports where threatened or endangered species are found.  Further, the MVGP states that the city shall 


require any environmental review to comply with a non-existent Riparian Zone Master Plan (MVGP, 1989, 


pp 6-19).  Currently, the local watershed group, Mill Valley StreamKeepers, or another entity, must assert 


legal precedent in order to protect the remaining steelhead population, which has been listed as threatened 


by the Endangered Species Act (ESA) and California Endangered Species Act (CESA). 


Multitudes of species, including humans, are spiritually, emotionally, and physically reliant on 


riparian health and functionality (Leidy, 2005).  If we can reverse the trend toward current extirpations, 


impediments to stream function, and water quality degradation, creating better policies and engaging in 


restoration programs, we might see increases in wildlife, clean and drinkable water in our local creeks, and 


improved riparian and estuarine health, providing measurable biological services for long-term public 


health.  Contemporary humans, when compared with the Coast Miwok, have suffered a loss of societal and 


spiritual connectivity to nature, water, sources of food, and generational knowledge, a stewardship legacy 







 11 


and consideration of natural resources, etc. (Louv, 2005; Goerke, 2005; House, 1993; Kanner & Gomes, 


1998; Brown, 2005). 


Psychologically and spiritually, if we consider our (human) intrinsic relationship with a pantheistic 


view regarding the unity and the sacredness of nature and our interdependence with other species, we can 


begin to acknowledge our impact (Roszak, Gomes, & Kanner, 1995; Louv, 2005).  We all contribute to 


habitat degradation and to species and biodiversity losses, and are therefore deleterious to the health of 


future generations through our actions.  Solution-based strategies to environmental problems are imperative 


in dealing with the limitations of our socio-economics and capitalist based systems.   


The issue of how restoration of habitat and species plays out in terms of economics was discussed 


at the United Nations Convention on Biodiversity, October 2010, where Mr. Ryu Matsumoto, Japanese 


Minister of the Environment, stated that world economic losses between 2-5 trillion dollars per year are a 


direct result of species biodiversity losses (as broadcast on PBS news).  In our highly technocratic society, 


simple solutions can be overlooked in favor of more complex technology-driven systems.  Riparian 


restoration often utilizes basic hands-on methods such as laying back creek banks, planting with willows to 


anchor banks, removing invasive vegetation and planting with appropriate natives, creating scour pools 


behind large woody debris (LWD) with wood and boulders, removing fish barriers, naturalizing concrete 


culvert bottoms with gravel bottoms, etc.  These simple methods are some of the current BMPs (Prunuske, 


2005).  Technology such as computers and GIS systems may be used in the planning stages and heavy 


machinery may be helpful in accelerating the desired results.  Yet, the end result is usually a form of bio-


mimicry most closely emulating the original creek system using practices of plant propagation, replacing 


variable rock in streams, laying wooden logs in stream, digging, and planting.   


Mill Valley is at a crossroads.  Development without regard for the future has come into conflict 


with endangered and threatened species and federal and state codes, and citizens will find that the quality of 


their lives and their children’s lives will suffer if they continue to remain ignorant about sensitive 


environmental areas along their streams, rivers, estuaries, and bay shores, and fail to take action to protect 


them. 


For Mill Valley to move forward, the government, planners, and public works department have 


several challenges:  
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1. Consider the current data and historic studies regarding the degradation of the watershed.  


2. Develop a watershed assessment plan with the local watershed group and the Marin County 


Department of Public Works.   


3. Work on restoration of the most ecologically sensitive private and city-owned land.   


4. Rewrite, implement, and adhere to new riparian, creek, and tree policies in accordance with 


protection of critical habitat for salmonids as defined by CDFG and NMFS.   


5.  Consider all the relevant stakeholders, including members of indigenous tribes, fishermen, 


farmers, irrigators, government agencies as well as current residents in future discussions of policy.  


6. Curtail development in areas that have been shown through studies and reports to be 


ecologically sensitive.  


7. Develop and utilize enhanced ordinances that more fully address ecological issues.  


Whether they will achieve these goals remains to be seen. 


Abbreviations Used in Project 
 


ACM  Arroyo Corte Madera del Presidio Watershed 


ACMC  Arroyo Corte Madera Creek 


AM  Adaptive management 


Bay  San Francisco Bay 


BMP  Best management practice 


CCC  Cotati Creek Critters 


CEQA  California Environmental Quality Act 


CESA  California Endangered Species Act 


City  City of Mill Valley 


CDFG  California Department of Fish and Game 


CPM  Countywide Plan of Marin (2007) 


EIR  Environmental impact report 


EPA  Environmental Protection Agency 


ESA  Endangered Species Act 


FIGR  Federated Indians of Graton Rancheria 
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GIS  Geographic information system 


ITK  Indigenous technical knowledge 


JARPA  Joint Aquatic Resources Permit Application  


MC  Marin County 


MCBS  Marin County Board of Supervisors 


MCDPW Marin County Department of Public Works 


MCSTOPPP Marin County Stormwater Pollution Prevention Program 


MMWD  Marin Municipal Water District 


MRC  Mattole Restoration Council 


MV  City of Mill Valley 


MVCC    Mill Valley City Council 


MVSK  Mill Valley StreamKeepers 


MVGP  Mill Valley General Plan 


OMP  Old Mill Park 


REG  Regulations 


SASM  Sewerage Agency of Southern Marin 


SCA   Stream Conservation Area 


SCWA  Sonoma County Water Agency 


SPAWN  Salmon Protection and Watershed Network 


SRF   Salmon Restoration Federation 


STRAW  Students and Teachers Restoring a Watershed 


TEK  Traditional Ecological Knowledge 


TMDL  Total maximum daily load 


USFWS  United States Fish and Wildlife Service 


USFS United States Fisheries Service 
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Overview of Remaining Chapters 


Chapter 2 provides information on the ecological requirements of salmonids within the context of 


their presence in Mill Valley and the surrounding watershed, and a description of the efforts of community 


organizations now committed to restoring and protecting the watershed.  Chapter 3 includes a brief history 


of Mill Valley, including an overview of Mill Valley’s historic residents and a sketch of how it evolved 


from a timber town in the late 1800s to its current state as a primarily residential community.  Chapter 4 is 


a description of current existing city ordinances with an analysis of how they have failed to adhere to state 


and federal regulations and how this has affected the watershed through the processes of development; the 


chapter also provides discussion of how the city has disregarded its own ordinances in many instances.  


Chapter 5 provides in-depth justification of recommendations for the improvement of the current Mill 


Valley Creek Setback Ordinance and the Mill Valley Heritage Tree Ordinance, with discussion of the 


financial impacts of these proposed changes.   


Section II of this paper includes specific wording changes recommended for these already-existing 


ordinances and a recapitulation of the justifications for the changes, as well as a substantive proposal for a 


new Riparian Zone Master Plan including a biological diversity legacy watershed and riparian ordinance. 
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 Chapter 2 


Anadromous Fish in Mill Valley and Watershed Protection Efforts 


Salmonid Species 


At this time, many species, such as coho salmon, sooty crayfish, California freshwater shrimp, 


salt-marsh harvest mouse, sea otter, red legged frog, beaver, osprey, bald eagle, elk, black bear, and grizzly 


bear, have been extirpated from Mill Valley’s creeks, upper Richardson Bay, and urbanized Marin County 


and there are few remaining species compared to the historic accounts (Goerke, 2005; Heizer & Elsasser, 


1980; Margolin, 1993). Such extirpation has occurred in many areas of California; Mill Valley is not 


unique.  What legacy do we leave?  Salmon, highly vulnerable to environmental and watershed 


degradation, are considered an indicator species (House, 1993; Moyle, 2009) because they are a 


fundamental component of ecology and the ecosystem.  Salmonids are keystone species upon which many 


other species rely and their survival is considered an indicator of watershed health.2  The ecology of 


redwood forest systems evolved with salmon, with their bodies transporting huge quantities of nutrients 


such as calcium, phosphorus, and nitrogen (Woody, 2010) from the marine environment to the terrestrial 


when they decay; they fertilize riparian trees and vegetation directly and through predators.  Giant coast 


redwoods (Sequoia sempervirens) reach their tremendous size partially because of this symbiotic 


relationship with salmon. Studies reveal that the migration of spawning salmonids from marine to 


freshwater systems of coastal redwood forests bring, within their bodies, vast quantities of marine-derived 


nutrients such as carbon, nitrogen, magnesium, potassium, calcium and phosphorus from marine-based 


isotopes.  This conveyor belt of fertilizer is linked to the massive size of the coastal redwoods (Dolman, 


2010).  These biologic processes enhance the entire food web of bacteria, fungi and algae that extends to 


top predators such as wolves and raptors.  Historically, Mill Valley coho salmon and steelhead supplied 


other fishes, birds, amphibians, and mammals as well as the Coast Miwok tribe with rich food sources 


(Swezey & Heizer, 1977).  Because coho salmon and steelhead spend eighteen months and up to three 


                                                
2“An indicator species is any biological species that defines a trait or characteristic of the environment. For 
example, a species may delineate an eco-region or indicate an environmental condition such as a disease 
outbreak, pollution, species competition, or climate change. Indicator species can be among the most 
sensitive species in a region, and sometimes act as an early warning to monitoring biologists.” 
http://en.wikipedia.org/wiki/Indicator_species 
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years, respectively, in the ocean, they are also a valuable food source for ocean-going fishes, marine 


mammals, and birds.  


Historically, the Arroyo Corte Madera del Presidio stream system had coho salmon occurring with 


other fish and invertebrates such as the California roach, Sacramento sucker, three-spine stickleback, riffle 


sculpin, prickly sculpin, tidewater goby, California freshwater shrimp, and steelhead.  Accounts of early 


European settlers indicate that creeks of Northern California were thick with coho salmon and steelhead.  


Historic runs of coho salmon and steelhead are believed to have existed in the Arroyo Corte Madera del 


Presidio creek of Mill Valley (Leidy et al., 2005; Moyle, 1991).  Without the survival of indicator species 


such as salmonids, ecologic collapse, that is, inability to support biodiversity of indigenous life forms and 


collapse of food chains, may be inevitable (Brown, 2004; SRF, 2009).  For this reason, in 1960, 2,080 


fingerling coho raised in a hatchery in Yountville, California, were put into the Arroyo Corte Madera by the 


CDFG and there is discussion of another attempt to reintroduce coho. 


    


Figure 3. Extinction spiral of coho salmon population in California (courtesy of Dr. Peter Moyle, Draft 


CCC Coho Recovery Plan 2010 and California Department of Fish and Game, 2003). 


 Coho fish surveys using methods that include anecdotal accounts, direct observation, suitability of 


stream habitat and stream surveys from the 1940s to the1960s (by Shapovalov in 1946, California 


Department of Fish and Game in 1963, Hallock and Fry in 1967, and Leidy in 1984 and 2004) chronicle the 
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decline. The last documented sighting of coho was of two adults and five juvenile coho that were captured 


and surveyed by Leidy on September 18, 1981.  Once plentiful runs of steelhead (NMFS 2000) in Mill 


Valley are all but disappearing, and coho were locally extinct in 1991. As late as 1965 there were steelhead 


numbers as high as 75 in 100 feet of stream in 3.5 river miles surveyed with numbers from 80-119 in 100-


foot pools (Culley, 1965).  The CDFG Culley survey from 1965 showed an average of 100 steelhead per 


pool. The most current steelhead survey on October 31, 2010 yielded 55 juveniles in 11 pools; 5 per pool 


(Rodoni, 2010).  This indicates that there has been a 95% drop in the steelhead population in 45 years.  


Also, Reed Creek in Mill Valley used to have steelhead and spawning grounds where it is believed none 


presently exist.  Indigenous salmon, both coho and steelhead, are the focus of this project because they are 


at the core of several social, spiritual, cultural, historic, economic and environmental issues.  Today, they 


are at the center of California state and federal water, fisheries and environmental and species concerns. 


Recovery goals for coho salmon in California include reintroduction into 
suitable stream habitats (CDFG 2002). Recent efforts to prioritize streams for 
the restoration of coho salmon within the Central Coast ESU include two 
Estuary watersheds, Arroyo Corte Madera del Presidio and Corte Madera 
creeks, Marin County (CDFG 2002). We recommend that the potential for the 
reestablishment of coho salmon into other watersheds with suitable habitat 
conditions be explored, especially watersheds where seasonal flow releases from 
large reservoirs have the potential to restore in-stream flows within stream 
reaches that supported coho salmon in the past. (Leidy et al., 2005, p. 250) 


 
Table 1 shows the trajectory of anadromous population decline and that, over the years, there have 


been inconsistencies in the way the surveys were conducted.  For the purpose of presenting nearly identical 


pools surveys, both using 100-foot pool increments, comparisons were made between the years 1965 and 


2010 to create a 45-year span. 
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Table 1.  


Historic presence of anadromous fish in Arroyo Corte Madera del Presidio, Old Mill, Blithedale, Warner, 


Coyote, and Reed streams in Mill Valley, California, streams. 


 


Year Numbers of Anadromous Fish Report Cited 
Study 


Author  
January 
29, 1946a 


Presence of anadromous fish noted “good” in 
lower and middle reaches of creek 


Stream Survey Arroyo Corte Madera 
del Presidio Creek  


Shapovalov 


1946b  Old Mill Creek: Good quantities in streams 
steelhead (actual counts not made) 


River and Stream Survey, Old Mill 
Creek, CDFG 


Shapovalov 


1960 Coho 2080 fingerlings introduced. CDFG Yountville Hatchery Fish 
report 


CDFG 


July 16, 
1963 


ACM 10 steelhead per 30 meters River and stream survey, ACM & 
tributaries, CDFG 


CDFG, 
Brackett 


1965  ACM Average/100 feet—75-100;  
ACM Average/100 feet riffles—50-70; ACM 
Average/100 feet pools—80-119 


CDFG Stream Survey ACM 
(Observation)  


Culley & 
Fox 


1967 Perhaps last of ACM  & Corte Madera Creek 
Coho runs in SF BAY 


Historical Status of Coho Salmon in 
Streams of Urbanized San Francisco 
Estuary, California 


Hallock & 
Fry 


1981 ACM: Coho: 5 fingerlings; steelhead: 2 
adults, present 


Stream Survey Sep-81  Leidy 


1984 Coyote Creek: No fish after 1984 because 
Coyote Creek was channelized in concrete 
by the Army Corps of Engineers. 


Stream Survey 1984, Distribution 
and Ecology of Stream Fishes in the 
San Francisco Bay Drainage (and 
associated unpublished data, 1981-
1984), Hilgardia 52(8) 


Leidy 


1991 ACM: Coho present  
(last known account of visual sighting) 


Coho – Status of Coho Salmon in 
California  


Brown & 
Moyle 


1995 ACM: .7 per sq. meter  
Old Mill Creek:.4 
 .2 Cascade Creek, .1 West Blithedale. 


Feasibility Study to Rehabilitate the 
Fishery Resources of the Arroyo 
Corte Madera Del Presidio 
Watershed, Mill Valley California 


Rich 


1997 ACM: 16 per 100 feet steelhead Historical Distribution and Current 
Status of Steelhead/Rainbow Trout in 
Streams of the San Francisco 
Estuary, California  


Leidy 


2002 Effort to reestablish coho suggested  USEPA Unpublished	  stream	  
survey	  data	  1992-‐2002. 


CDFG 


2004 Warner Creek: Steelhead or trout present  Unpublished Marin County stream 
surveys, USEPA, Marin county DPW 


Lewis, 
Leidy 
 


June 8, 
2007 


Presence of Adult Steelhead ACM/Warner 
confluence 


Monitoring a Small Stream for 
Salmonid Spawning: Arroyo Corte 
Madera, Gary Reedy, Consulting 
Fisheries Biologist, Nevada City, CA 


Reedy 


October 
31, 2010 


ACM, West Blithedale, Old Mill (11 survey 
sites): Average of 5 juveniles per 100 feet 
eleven pools (55 at 10 sites) 


Steelhead Presence/Absence Survey 
Summary Arroyo Corte Madera Del 
Presidio & Old Mill Creeks 


Rodoni 
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The ACM has several areas with viable salmonid habitat (CDFG, 2009; Leidy, Becker, & Harvey, 


2002), but contains several dead areas. Gordon Becker, senior scientist at the Center for Environmental 


Management and Restoration, has described the “Big 3” impediments to steelhead habitat requirements: 


barriers, sediment, and water (availability and quality).  Barriers in the ACM include fish passage barriers, 


dams, road crossings, and channelization from huge concrete culverts and washes resulting in continual 


flooding.  Channelization affects groundwater levels near creeks, water quantities in stream, stream 


temperatures, riparian vegetation, bank stabilization, nutrient exchange, and aquatic habitat (Bolton & 


Shellberg, 2001).   


The effects of channelization on salmonids are significant.  Throughout the Mill Valley 


watersheds, particularly mainstem ACM and Coyote Creek, these concrete channels and incising cause 


excessive velocity of water during peak storm events that scour out habitat containing fish fry, smolt, and 


eggs.  Where there are concrete channels, there is no possibility of habitat and these are dead zones 


biologically.  Other channels are caused by incising of the creek where it gets lower and lower into the 


substrata, and straightening of the creek to the point where during large flows, it is disconnected from the 


flood plain and further incises, removing vast quantities of earth from steep vertical stream banks and 


transporting excessive sediment into the stream.  Again, this removes and destroys habitat, but also causes 


excess siltation downstream, smothering eggs and fry, and also scours out fish, eggs, and fry during peak 


storm events (see Table 2 and Figure 4). 
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Table 2.  


Typical changes in channel attributes following shortening and straightening of a channel (after Brookes, 


1988). 


Local Effects Upstream Effects Downstream Effects 


Steeper slope Steeper slope Deposition of transported 
sediments 
 


Higher velocity Higher velocity Increased flood stage 


Increased sediment transport Increased sediment transport Loss of channel capacity 


Degradation and possible 
headcutting 
 


Degradation and possible 
headcutting 


 


Bank instability Bank instability  


Channel braiding Channel braiding  


Tributary degradation Tributary degradation  


 


 
 
 


 
Figure 4. Principal effects of major types of channelization  (taken from Brookes 1988). 
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Sediments include significant impacts from siltation, loss of vegetative cover, and subsequent 


scouring out of juvenile fish due to lack of eddies and backwaters naturally provided by in-stream woody 


materials. When riparian policy setbacks are not enforced, some of the adverse affects are sediment, 


turbidity, and diminished water quality in the creeks.  This can cause downstream restoration to be 


unsuccessful and in fact kill fish eggs, benthic macroinvertebrates, and fish (Becker, 2011).   


Impermeable surfaces increase flooding potential and should be re-engineered with permeable 


paving to increase water supply.  Impervious areas from buildings and parking lots line the creek in many 


locations, coming right to the edge of the creek and causing parking lot and storm drain run-off to drain 


directly into the creeks, without run-off controls like bio-retention basins.  Mitigations such as bio-retention 


ponds, bio-swales, rain gardens, and catchments should be installed.3  Water diversions and extensive 


revamping of the hillside road drainages, angling of roads away from the slope, and protection of tree 


canopies will be necessary to allow maximum infiltration of stormwater in the soil on site, lower water 


temperatures, and prevent further flooding.  Where fish become stranded during low flows, Becker 


recommends trapping and trucking them to a viable location.  


Watershed Protection Efforts 


Those interested in watershed stewardship and awareness are beginning to take into account the 


value of TEK (USGS, 2010), including respect for the land and realization that [we] humans and animals 


are all connected and defined by our watersheds (Tipon, 2009; Georke, 2009; Margolin, 1981; Dolman, 


2008).  In the Klamath River basin, the Karuk, Klamath, and Yurok tribes have entered into Klamath 


Restoration Agreements for four dam removals owned by the energy company PacifiCorp.  The watershed 


basin-wide agreements were also signed by all relevant stakeholders including fishermen, farmers, 


irrigators and government agencies, with a last hurdle being the U.S. Department of the Interior (Grube, 


2010).  Such cooperation between all relevant stakeholders reflects a growing understanding that human 


and animal life are connected, and that long-term stewardship of the land to protect both humans and 


animals involves a broader focus than the one used when the original dams were built.  Locally, the 


following are organizations of citizens that are committed to stewardship of the land; they also observe the 


values of TEK and ITK and utilize many traditional methods for restoring and preserving habitat. 


                                                
3 Seattle has instituted these sorts of engineering projects to slow stormwater runoff throughout the city.  
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Salmon Protection and Watershed Network (SPAWN) 


Accountability and enforcement surrounding adherence to the Countywide Plan, CEQA, ESA, 


CESA and CDFG Steelhead and Coho Recovery plans are now being assumed by many local watershed 


groups that are committed to saving species and habitat.  The efforts of the Salmon Protection and 


Watershed Network (SPAWN) have recently been prevailing over the development focus of local Marin 


governments, with respect to federal and state endangered species acts.  The mission of the biologist-run 


non-profit SPAWN, located in Main County’s jurisdiction, is to preserve and increase the population of the 


California central coast coho salmon found in Marin County’s Lagunitas Creek.  They address watershed 


and habitat degradation issues through a multitude of programs that include community education and 


outreach, regular monitoring of water and fish, riparian restoration, rainwater catchment systems seminars, 


and policy work.  Much recent policy work at the county level has been about maintaining riparian (creek) 


setbacks.  Often, SPAWN partners with private stakeholders and numerous agencies such as Marin 


Municipal Water District (MMWD), Marin County Department of Public Works, Point Reyes National 


Seashore, and commercial property owners such as San Geronimo Golf Course, etc., in order to receive 


grants for enhancing programs such a the 10,000 Raingardens rainwater catchment program, and to share 


data, conduct watershed and biological assessment, remove fish passage barriers, enhance habitat, grow 


plants to be used for restoration, implement restoration programs, and create education and  outreach 


programs.  The challenges of non-profit watershed groups are summed up by Todd Steiner, Director of 


SPAWN:   


Millions of dollars are being expended by federal, state and local government agencies, 
non-profit organizations and community members in studies, monitoring, and habitat 
restoration activities. Simultaneously, new threats constantly emerge from increased 
development pressures on privately owned parcels of land, especially along the critically 
important riparian habitat. (Spawnusa.org, 2009) 
 


In the Lagunitas Creek system, the county’s insufficient protections that have allowed building 


within the flood plain and habitat damage in the riparian zone, combined with catastrophic flooding in the 


2005/2006 New Year’s Day flood and the lack of food in the areas of ocean upwelling, are some of the 


possible circumstances exacerbating the extinction spiral of salmonids that is supposedly occurring 


(National Oceanographic and Atmospheric Administration (NOAA), 2010; Salmon Restoration Foundation 


(SRF), 2010).  In the Lagunitas watershed, the early counts of the coho year class 2010-2011 of 80 redds 
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(coho nests) and 152 coho salmon are still only slightly better than 2009-2010 count of 51 redds.  But the 


decline is evidenced when one considers that only six years earlier in 2004-05, there were 1,342 coho and 


496 redds (nests) counted in the watershed system (Spawnusa.org, 2011; MMWD, 2011).  Even this was 


nowhere near historic accounts of over 5,000 fish that used to live in the creek system.  The collapse is not 


isolated to the Lagunitas watershed; it has been occurring in all California coastal watersheds.  Based on 


historic accounts, historic populations were more predictable, stable, and resilient than they are today.  


Because of degraded stream habitat and loss of woody debris, eddies, and side channels, a single peak 


storm event can today cause a precipitous population decline in salmonids, as occurred after the 2005-2006 


New Years Day flood, which scoured out the system of fry and eggs.  That decline will probably manifest 


itself in lower numbers during the 2011-2012 winter because it is the second round of the three-year coho 


class that was impacted. Population fluctuations have become much more drastic due to degraded habitat. 


While certain natural occurrences like the flood and the ocean upwelling have contributed, these 


have been coupled with direct anthropogenic impacts in waterways such as dams, sedimentation from 


forest canopy removal and logging roads, low water flows from loss of tree canopy and upstream 


development, water diversions, stream and river alterations, water temperature rise, loss of access to 


spawning grounds, pollution from herbicides, pesticides, and pharmaceuticals, global warming and 


temperature rise, pathogens, poor water quality, dissolved oxygen depletion, loss of woody material for 


juveniles, scouring out of pools from engineered channels,  channelization,  urbanization, etc. (Moyle, 


2002; Leidy et al., 2005).  Addressing such causes as they occur in Mill Valley will prevent further 


degradation and contribute to habitat restoration, and set a model for other communities facing the same 


sorts of problems. 


Recently, two lawsuits against the county were filed by SPAWN because they claim that the 


county did not observe the requirements of the California Environmental Quality Act (CEQA) regarding 


endangered and threatened species, which calls for full environmental impact reporting on development 


projects where cumulative impacts on threatened and endangered species “could” result in a net loss of 


species.  In the first case in 2004, SPAWN prevailed after appeal, and the second case against Marin 


County is pending.  The City of Mill Valley could be in the same predicament with respect to their 


permitting process. Protections can be built into the codes and ordinances taking into consideration the 







 24 


existing CEQA regulations, or enforced through the less desirable and expensive process of litigation. It 


needs to be considered whether the piecemeal approach, going lot by lot providing band-aids to isolated 


problems, is actually going to achieve watershed functionality and improve a contiguous habitat corridor 


that is necessary for salmon recovery, or whether that goal would be better served by approaching the 


system with policies that address the system and its inhabitants as a whole.  


Salmon Protection and Watershed Network (SPAWN) moratorium.  Ten to twenty percent of 


the Central California Coast’s remaining endangered coho salmon population occurs in the Lagunitas 


watershed of San Geronimo Valley in Marin County (Moyle, 2005; CDFG, 2004; USFS, 2010).  In 2005, 


SPAWN’s lawsuit against county for violating their general plan succeeded in achieving a temporary two-


year moratorium on building in the most sensitive riparian habitat zones of the SGV Stream Conservation 


Areas (SCA) (www.spawnusa.org, 2008) (see Appendix 7).  Further riparian damage has been mitigated 


with the county’s recent adoption of the San Geronimo Valley Salmon Enhancement Plan (Prunuske 


Chatham, 2009).  The plan’s purpose is to “present science-based recommendations to improve and 


maintain habitat conditions that will support viable populations of salmon and steelhead trout in San 


Geronimo Valley” (Prunuske Chatham Inc., 2009, Executive Summary).  The two-year moratorium was 


created to “preserve and improve habitat conditions for all salmonid life stages, promote ecosystem 


resiliency through rehabilitating natural processes, correct and avoid activities that degrade habitat, and 


sustain the character and quality of life in San Geronimo Valley”  (Prunuske Chatham Inc., 2009, Executive 


Summary). 


 During the moratorium, the county, MMWD, and SPAWN implemented a program of water 


conservation protocols, community education, and restoration.  While a moratorium can be an impediment 


to development, in this instance, it also becomes a tool to reassess the factors destroying the hydrologic 


functionality and coho salmon habitat in the watershed.  Although the results are not yet conclusive, it has 


provided citizens with on-site tools for habitat restoration leading to coho population recovery where 


slowing stormwater runoff and retaining water on site has the potential to increase year round in-stream 


flows for fisheries and to offset the water losses caused by buildings and impermeable surfaces.  Grants 


from the county and MMWD enabled individual homeowners and businesses to slow stormwater runoff on 


site and to conserve water with rainwater catchment (Dolman, 2007; Huffman, 2010; Steiner, 2009).  
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Students and Teachers Restoring a Watershed 


Students and Teachers Restoring a Watershed (STRAW), a student restoration group that recently 


became part of the Point Reyes Bird Observatory (PRBO), utilizes TEK and IK as part of their program of 


restoration.  They highlight local Native Americans in their seminars and restoration activities, sharing 


group trainings regarding their perspective and relationships with the earth and its creatures with 


schoolteachers and students. With multigenerational participation extending the classroom into damaged 


lands, Laurette Rogers, creator of STRAW, directs children in the planting of seedlings to restore 


watersheds, with the perspective that they are doing the work for the sake of seven generations into the 


future and knowing they themselves may not see the fruits of their labor. STRAW uses classroom curricula 


developed by watershed experts and also non-scientific methods akin to TEK.  The simple connections that 


STRAW makes for children and teachers imbues them with a sense of place, utilizes personal observation, 


develops their environmental awareness of themselves and of other creatures, creates ritual and interaction, 


and gives purpose and fulfillment to their actions.  Through the acts of planting and observing growth and 


regeneration, they impact and create habitat and biodiversity, adapt general strategies to be site specific, 


and plant and weave willows into banks for stabilization (Gadgil et al., 1993).  They develop respect for the 


land and learn stewardship while focused on experiential participation.  Through observation and actions 


incorporating values of building tradition and ceremony, they learn stewardship, respond to changes in 


environmental conditions through actions, function in community while engaged in the project, and save 


species through creating productive habitat by emulating the methods that indigenous people used.  


Mill Valley StreamKeepers 


Mill Valley StreamKeepers (MVSK) is the only active, all-volunteer, non-profit 501(c)(3) group 


looking out for the interests of endangered and threatened species in the ACM watershed.  In the last two 


and a half years, the County Watershed Planning Group (a part of the Marin County Department of Public 


Works that works with local watershed groups, flood control districts and municipalities to get grants and 


facilitate local restoration projects that unify the needs of these stakeholders) has gotten more involved in 


watershed assessment and restoration.  MVSK has a small board of five or more people and has been 


around for over twelve years.  They rely on grant monies and donations for support; their structure does not 


include a membership or community base.  The website www.millvalleystreamkeepers.org is their main 
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method of outreach to the community.  Board members include Betsy Bikle, president; Joyce Britt, retired 


attorney; Periann Wood, Ph.D, EPA clean air scientist; me, Laura Chariton, M.A. candidate and riparian 


policy developer for this organization; and Barbara Ford, retired schoolteacher.  They enlist the support of 


experts and agencies, such as fluvial geo-morphologists, watershed engineers, fisheries biologists, etc.  


They attend meetings and hearings with the city and Marin County, attend conferences,4 hire people to 


perform watershed- and fisheries-related studies and monitoring, map the watershed and distribute maps, 


participate in Mill Valley Beautification Day, organize creek walks for Mill Valley city staffers, and work 


with other agencies such as the Bay Institute’s Students and Teachers Restoring a Watershed (STRAW), 


National Marine Fisheries Service, Marin County Stormwater Pollution Prevention Program 


(MCSTOPPP), Bill Kier and Associates (habitat and fisheries technical advisors to Mill Valley 


StreamKeepers), etc. In the past twelve years, through letter writing campaigns, outreach, and providing 


testimony at public hearings, Mill Valley StreamKeepers has repeatedly attempted to raise awareness 


around habitat protections for creek-dependent species.  To date, MVSK has been unsuccessful in 


persuading the city to enforce its own general plan or require environmental impact reports that address 


stream and riparian conservation, or influencing policies that would benefit the creeks and ESA- and 


CESA-listed species. Like SPAWN, MVSK may have to employ legal action to protect salmonids.  In the 


past, the board has not attempted to arouse a level of community support that would be necessary for 


citywide restoration to occur because of the limited time of its board members and definition of the 


organization’s activities.  Since I joined the board in 2008, this has been a primary focus of my work 


through outreach and Powerpoint lectures.  A significant amount of community education and outreach still 


needs to be done. 


                                                
4 Coho Confab, Salmon Restoration Federation, Bioneers, North Bay Watershed Association. 
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Chapter 3 


Historical Overview of Mill Valley and Surrounding Watershed 


Original Inhabitants 


The original inhabitants of the area, the Huimen tribe or rancheria of Native American Coast 


Miwok of approximately 60 -300 people inhabited the watershed valley of Anamas, including the area now 


occupied by Mill Valley, for 8000 years or more.  They generally lived peacefully, trading with other tribes 


and achieving a sustainable existence from the available natural resources such as oaks, pines, redwoods, 


madrone, manzanita, herbs, steelhead and coho salmon, soap root, etc.  Watershed boundaries defined their 


tribal lands. Huimen and Coast Miwok’s indigenous knowledge (IK) has been retained through the efforts 


of Federated Indians of Graton Rancheria descendant members, ethno-ecologist Dr. Kat Anderson 


(Anderson, 2005), as well as a dedicated biologist, Brock Dolman of the Watershed Institute of the 


Occidental Arts and Ecology Center, and Betty Goerke, an anthropologist, author and professor of 


anthropology.  This ancient wisdom contains fundamental precepts for how to treat and live within the 


scope of the natural resources of the land and water.  In the extensive salmon-rich watersheds of coastal 


California, tribes such as the Klamath, Yurok, Karuk, Pomo, and Coast Miwok practiced taking only the 


salmon needed for the tribe’s survival during the annual salmon harvest during the spawner runs, allowing 


spawners to swim further upstream to spawn to benefit tribes upstream and even tribes beyond them 


(House, 1999). By not taking more than was necessary for survival and understanding the ecological 


significance of allowing salmon to return to the watershed to spawn, they insured that there would be 


enough, not just for themselves, but for the fecundity of the species.  IK encompasses spiritual equality 


with other creatures as well as practical use and application of resources (Nelson, 2008).  Tribal members 


took responsibility for managing tracts of land, by propagating through digging practices and burning the 


vegetative understory with fire regimens for ecosystem health.  Fire, once a valuable tool for managing the 


landscape, is now our most feared element, capable of destroying the fabric of our consumption-based 


community (Anderson, 2005).  The tribal members tended trees and plants that bore sustenance by 


protecting them from renegades, controlling their harvest, and even “owning them.”  They pruned and took 


care of vegetation, promoting growth patterns that would insure their availability for cultural, practical, and 


ceremonial purposes. They understood the ecosystem, how the watershed functions, and the importance of 
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riparian zone vegetation. Perhaps after trial and error, they found ways to increase yields of 


resources, increased biodiversity, and achieved a balance necessary for ongoing survival that they 


integrated into their culture (Anderson, 2005; Collier, 2003; Goerke, 2005; Margolin, 1993; Nelson, 2008; 


Swezey & Heizer, 1977).  


Endemic and evolved to this watershed (and therefore evolutionarily significant) for tens of 


thousands, if not hundreds of thousands, of years, salmonids were a spiritually important resource to the 


Coast Miwok culture (Swezey & Heizer, 1977; Collier & Thalman, 2003).  According to Swezey and 


Heizer (1997),  “The importance of anadromous fish resources to aboriginal societies inhabiting the major 


freshwater river drainage of Northern California is well-documented in the ethnographic literature . . . 


[however], the importance of specialized ritual procedures undertaken at the inception of anadromous fish 


runs has generally been overlooked.”  The salmon and steelheads’ recurring and predictable seasonal runs 


represented the largest and most abundant, easy-to-catch, reliable freshwater fish available in the region of 


Anamas.  Though there is a shortage of related ethnographic information about the Coast Miwok, rituals 


around the “first salmon” were performed and highly controlled by shamans throughout Native California.  


Such rituals included a restriction period before harvesting was allowed, thus managing and conserving the 


species and ensuring abundant future harvests.  This included overseeing the building of weirs and dams 


(Swezey & Heizer, 1977).  This management may have increased spawns by preventing overcrowding at 


spawning grounds.  Thus, anadromous fish were a primary food source that was preserved by being dried 


and stored (Prizker, 2000). In the last few years, 2008-2011, the Coast Miwok tribe and the larger 


community have met at the mouth of Redwood Creek (next to Mill Valley on the Pacific Ocean) in early 


winter to welcome back the salmon with an ancient song and ritual reminiscent of the “first salmon” ritual. 


Educating current inhabitants about how to treat the land, animals, native trees and vegetation, and 


water is imperative if we want our environment to sustain our presence here.  Learning from the history of 


those who achieved equilibrium in returning salmon runs is an important aspect of this paper’s focus. 


Spanish Influence 


At the time of contact with the Spanish in 1775, there were probably between 60 to 300  native 


inhabitants in Mill Valley proper and other various tribes were very near by, on Coyote Creek and Greater 


Mill Valley, Muir Beach, and Muir Woods.  The total population of Coast Miwok in Marin County 
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was between 2 to 7,000.  Some accounts suggest that Marin, might have had more density than other 


regions of California where the total population estimates were about 300,000.  The push by the Catholic 


Church to build missions resulted in the tribe of Anamas being scattered to the missions of the San 


Francisco Presidio and then to San Rafael.  Deaths from smallpox and syphilis reduced the population of 


the Coast Miwok and turned the non-conformists like Chief Marin of Anamas into fugitives on their own 


land. 


Historic accounts indicate that this was once an area of plentiful wildlife (Goerke, 2005; Prizker, 


2000).  But shortly after the Spanish arrived in 1775, Mill Valley’s creek was named Arroyo Corte Madera 


Del Presidio, "cut wood for the Presidio," when logging began and the wood was shipped to San Francisco 


to build the Presidio and its mission.  Logging of Mill Valley’s old growth forests that were once symbiotic 


with coho salmon has created polluted and uninhabitable water, causing extirpations of species once 


plentiful, and indicates that our society has failed to live either sustainably or within the envelope of 


available resources (Brown, 2005).  The logging (involving clearcutting from the upper watershed down to 


the creeks and dragging the logs through them) began a drastic alteration, degradation, and loss of salmon 


habitat, causing loss of soil structure and groundwater supplies, erosion, and water temperature rise due to 


loss of tree canopy.  


Logging paved the way for subsequent cattle ranching in the 1800s, causing further erosion. In 


1834, Mill Valley's land grants divided the lands into large ranches, ending thousands of years of Native 


American dominance of the landscape.  Besides logging, non-native, shallow-rooted annual grasses were 


introduced and quickly displaced the long-lived native grasses, some that bore roots going down ten feet 


and lived for hundreds of years, anchoring the soil, retaining and filtering water, and sequestering carbon 


and regenerating for centuries. 


Post-Spanish Influences 


After the Mexican cession of Alta California to the United States in 1848, land development 


continued the erosion of hillsides, increased turbidity and siltation, and made huge changes in the 


hydrology of the area, including loss of permeability and available year-round flows for rearing of 


salmonids.  The conditions necessary to support salmonids declined over a couple centuries in parallel to 


increased human impacts and land uses.  
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Logging accelerated again after the 1906 San Francisco earthquake, since Mill Valley forests 


provided a close-by and readily available source of wood.  The mill relic on the Old Mill creek tributary of 


the ACM is still standing today and recognizable as a descriptor of logging history that pervaded the 


region.  


The population that had comprised summer homes and ranches grew rapidly after the completion 


of the Golden Gate Bridge in 1937 and after WWII in the 1940s as Mill Valley became a bedroom 


community to San Francisco.  It grew more slowly in the last few decades as fewer and fewer lots were 


available on steeper properties and further subdivision became impossible or impractical.  After a 


prolonged drought of the 1970s and 1980s in Marin County that resulted in a building moratorium because 


of limited water supplies (Marin County’s population used to get all its water from natural dammed sources 


within the county), access to new water sources5 from the Russian River and Eel Rivers through a pipeline 


from Sonoma County to Marin County  (MMWD, 2009) had developers scrambling for opportunities to 


develop once supply lines were opened up and development restrictions based on limited water supply were 


lifted.  The Building Industry Association sued the MMWD for failing to find new water sources and 


instituting a moratorium, Ordinance 302, in 1989 that prevented any new water hook-ups for residential 


construction, and though the ordinance was upheld in the courts, the pressures for development remained.  


These hillsides were becoming the only available properties left because most of the watershed was built 


out.   


Today, there is little increase in population other than that made possible by the addition of second 


units and the occasional new home.  The plan of the city is to increase denser low-income and multi-unit 


housing located mostly on the remaining flood plain, and to allow remodels with increased housing units or 


building on remaining lots.  The current, relatively large Mill Valley watershed population of 22,400, as 


compared to the Coast Miwok’s Anamas population in ACM of possibly 300, means that the population 


impact and educational challenge is, of course, exponentially greater. 


The City of Mill Valley is now a municipality governed by a mayor and city council, with a city 


manager, planning staff, department of public works, planning department, and planning commission.  
                                                
5 Marin County used to rely on its own rainwater in several dammed reservoirs for all water supplies.  The 
drought caused severe rationing and resulted in a building moratorium for over a decade. The Russian/Eel 
River complex now accounts for 25% of the Central and Southern Marin Water supply (Marin Municipal 
Water District. 2009). 
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Greater Mill Valley, comprising most of the surrounding upper watershed, Muir Woods Park, Tam Valley, 


and Homestead Valley, is in the Marin County jurisdiction, governed by the County Board of Supervisors, 


planners, Department of Public Works, Community Development Agency, planning commission, and 


watershed resource managers; this area has a completely separate set of codes, ordinances, and the newly 


adopted 2007 county-wide plan pertaining to the same watershed yet calling for different creek setbacks, 


native tree protections, building restrictions, slope ordinances, building permitting processes, land use 


regulations, etc. (For instance, the City of Mill Valley has protections for only four mature native trees and 


Marin County has protections for 36 species beginning with young trees. The creek setback requirements 


are different in each jurisdiction, and this is further complicated because within each, they vary depending 


on whether they are to be established in an urban, suburban, semi rural, or rural areas.)  Bringing the 


policies and practices of the City of Mill Valley into alignment with the environmental and biological 


assessments and anadromous recovery plans of CDFG, NMFS, and, therefore, state and federal policies 


through revisions and augmentation of the city’s codes and ordinances in the interest of preserving and 


restoring habitat is a focus this study. 


Current Ecological Footprint of Marin County 


Mill Valley citizens have a high average income bracket6 that is reflected in the grandiose size of 


the newer homes and opulence demonstrated through the abundance of commodities such as cars, 


landscaping, clothing, shops, local magazines, etc., promoting consumerism (see Figure 5).  Marin County 


and Mill Valley residents’ ecological footprint is larger than the nationwide average and many times greater 


than that of other countries such as France or Italy, a fact that demonstrates that education and wealth do 


not necessarily equate with environmental awareness (Figure 6).  According to the county statistics, if the 


world’s population had the same ecological footprint as that of the average Marinite, we would need four 


and a half earths to support our lifestyles.  Many ecologists believe that the world exceeded its ecologic 


carrying capacity (the point at which available natural resources exceed the current use demands of the 


human population, resulting in environmental degradation instead of regeneration, sustainability, balance, 


                                                
6 Mill Valley median income for 2009 is $95,000 per annum (City-Data.com, http://www.city-
data.com/city/Mill-Valley-California.html); median income statewide is $34,079 
(http://www.ftb.ca.gov/aboutFTB/press/2011/Release_15.shtml) 
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and resilience) in the 1980s (Brown, 2005).  Having participated in numerous outreach programs, I have 


noted that, when presented with hard facts about the state of the creek, threatened species, and ecological 


impacts caused by humans in the last 200 years, most folks are shocked.  Many citizens in Mill Valley have 


advanced degrees,7 yet this does not necessarily correlate with environmental awareness.  Mill Valley is 


years behind other northern California communities, such as Phoenix, Napa, Fairfax, San Geronimo Valley, 


Oakland, San Mateo, Berkeley, Sonoma, and Cotati, in focusing on beneficial riparian policies and 


restoration.  These other areas addressed these issues sooner than Mill Valley for numerous reasons; often, 


reparation efforts were instigated by watershed advocacy groups, or by private landowners who were 


seeing the degradation in habitat and quality and quantity of water supply.  In the case of Phoenix, the 


citizens pointed out the industrial blight where there had once been a vital river and the city seized the 


opportunity through restoration to create a haven for birds and people recreating. In some cases, the 


impetus for restoration came from non-profit groups; in other cases it was through community organizing, 


and in some cases, like Seattle, Portland, and Phoenix, city employees in the various departments of public 


works had vision and opportunity.  But often, land is not considered in terms of its biologic significance 


and services such as providing habitat, filtering pollutants, creating oxygen, and providing food, water, 


beauty, and recreation, but in terms of whether or not it is buildable or will appreciate in value.   


                                                
7 98% of Mill Valley residents have high school educations or higher: 1,814 have some college, 392 have 
associate degrees, 3,895 have bachelor degrees, and 3,370 have advanced degrees (Mill Valley City Data, 
http://profiles.nationalrelocation.com/California/Mill%20Valley/).  In California as a whole,  
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Figure 5.  Comparison of natural resources area size needed to accommodate Marin County’s current 2007 


consumption. Courtesy of Marin Countywide Plan 2007.  


 


Figure 6.  Comparison of ecological footprint in acres of land area needed to support each person in various 


countries (statistics presented in Marin Countywide Plan, 2007). 


The watershed, once rich with food sources, is now void of most of its original animals of spotted 


owls, osprey, salt marsh harvest mouse, bat species, red-legged frogs, mussels, clams, coho salmon, etc.  


Remaining species are in decline and are losing habitat at a rapid rate through infill development, tidal 


marsh filling that continues to this day, as well as the cutting down of important habitat trees, thus exposing 


creeks once shaded to direct sunlight, leading to temperature rise and further loss of habitat.  Civil 
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engineers have straightened the ACM creek, encapsulated sections of it in concrete, and forced water into 


narrow channels where it once infiltrated and recharged the water table through the surrounding flood 


plains.  Previous and current anthropogenic activities overall cause havoc in the natural hydrologic systems, 


such as depriving flood plains and streams of water and preventing sediments from feeding Richardson 


Bay’s tidal marsh (see Figure 4 & 7).   
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Figure 7. The extent to which the flood plain and tidal marsh areas (mostly red and gold) have been 


impacted by impervious surfaces is shown (courtesy of Marin County Department of Public works). 
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In the past 150 years, the mostly Caucasian, Euro-centric American culture of Mill Valley (U.S. 


Census Bureau, n.d.) has defined the city and county through arbitrary linear boundaries, rather than by the 


watershed that supports local life as the original inhabitants. Native Americans make up .09% of the 


population and the census includes no distinction of tribal affiliation, yet many are active in habitat 


restoration efforts. Nick Tipon (2009), Coast Miwok and the Sacred Sites chair of the Federated Indians of 


Graton Rancheria, reiterates often that the land and water are sacred:  “We do not see ourselves as separate 


from these things and the animals are our brothers and sisters.”  Ancient tribal cultures across California 


and North America also believe that humans are equal to other animals and part of nature, not separate 


(Heizer, 1980; Nelson, 2008; Margolin, 1993).  By considering the watershed and the indigenous species as 


critical to our own survival and our watershed as our sustenance, we can develop a deeper respect for the 


possibility of life that it creates for us.  Hopefully, we will learn to use these assets more wisely and learn 


from the people whose depth of understanding in this realm is unsurpassed, as evidenced by the thousands 


of years of habitation.  As Priscilla Settee, a Cree Indian from Northern Saskatchewan, has stated, their 


indigenous knowledge  


represents the accumulated experience, wisdom and know-how unique to cultures, 
society and/or communities of people, living in an intimate relationship of balance and 
harmony with their local environments.  They stand apart as distinctive bodies of 
knowledge, which have evolved over many generations within their particular 
ecosystems and define the social and natural relationships with those environments. (in 
Nelson, 2008, p. 45)  


 
Basic premises of IK and TEK incorporated into new codes for Mill Valley would include long-


term planning with a distinct awareness of consequences to future generations, besides respect for the 


salmonids and other species.  Native Americans believe that our actions should be informed by thinking 


about their impacts upon the next “seven generations.”  Our community has heretofore been unable to 


adopt benevolent land use protocols because of social pressures, lack of education, separation from our 


context within nature, due to our position within a nature-adverse paradigm that does not recognize basic 


responsibilities to not destroy habitat, or understanding of watershed systems (Louv, 2005). 


Humans are not innately destructive, innately exploitive; it has to do with culture, it 
has to do with a way of relating to the land that implies both spiritual and ecological 
wisdom, and this is embodied in Traditional Ecological Knowledge. (Dennis 
Martinez, in Nelson, 2008, p. 107) 
 
I am now an obscure member of a nation, that formerly honored and respected my 
opinions.  The path to glory is rough and many gloomy hours obscure it.  May the 
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Great Spirit shed light on yours--that you may never experience the humility that 
the power of American government has reduced me to, is the wish of him, who, in 
his native forests, was once proud and bold as yourself. (Ma-ke-tai-mai-she-kai-
kiak, or Black Hawk, to General H. Atkinson, 1833). (McLuhan, 1971, p. 99) 
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Chapter 4 


Current Issues Facing Mill Valley 


Government jurisdiction over land use has many layers.  Going from the top down, federal 


government regulations include national laws that apply everywhere in the country, and state regulations 


are required to be congruent with national regulations and usually are developed to address particular 


concerns of the state in question.  County regulations must be congruent with state and federal regulations 


and usually concern particular issues and characteristics of the county jurisdiction, as well as covering 


unincorporated areas.  Finally, cities and counties are often lead agencies in development activities because 


it is the cities and counties that grant permits for building.  In the case of Marin County, the land use laws 


and development codes, for instance, are not the same as Mill Valley’s; however, both the county and the 


city are responsible to follow the their own regulations, and those of state and federal authorities. 


For many years, the City of Mill Valley has permitted development that does not comply with its 


own general plan or with the regulations of state and federal agencies that have jurisdiction over Mill 


Valley and whose regulations Mill Valley, as lead agency in any project, is required to observe.  


Additionally, many of Mill Valley’s ordinances (such as the Green Building Ordinance) are inadequate to 


address contemporary ecological concerns.  This has created serious problems that must be addressed if the 


salmonid population is to be protected and the watershed and its habitat is to be preserved and restored, so 


that it can support life in the long term.   


This chapter describes recent development that has occurred without adherence to either current 


codes or the general plan, with explanations of the ramifications such development, and illustrates 


inadequacies in the codes and ordinances themselves.  Additionally, the chapter addresses contradictions 


between the regulations of different agencies with different foci, such as the California Department of 


Forestry and Fire Protection (CAL FIRE) and the County of Marin and City of Mill Valley, with a 


discussion of the effects these contradictions have on the local watershed. 


Mill Valley General Plan 1989 EIR 


The Mill Valley General Plan 1989 EIR (Appendix 6, pp. 6-18 through 6-21) provided for spending 


money to thoroughly document riparian areas and restore the riparian zone and wetlands.  To date, some 


twenty years later, no money has been allocated or spent to this end by the City Council or city manager or 







 39 


spent, because the money has been spent elsewhere: on the golf course, recreation center, and other city 


services deemed more important.  When I presented my Mill Valley Riparian Legacy talk in 2008 to then-


Mayor Berman, he seemed unaware of restoration potential and asked me to cite examples of other 


communities that have accomplished restoration.  I cited the cooperation between the City of Cotati, 


California, and Cotati Creek Critters, an established non-profit organization that sponsors watershed-related 


educational and community events around topics of biological importance, the riparian ecosystems, and 


creek restoration with a nursery and native plantings.  They inspire residents to participate through hands-


on restoring of backyards along the creek, and over the last several years, thousands of native plants have 


been reintroduced into the riparian zone.  Another community, much larger in size and population, that has 


made a commitment to protect its waterway and, though the implementation of its policies and ordinances, 


has protected large riparian areas along the San Lorenzo River, is Santa Cruz, California.  One cannot build 


anywhere near the river, which is off limits to humans and dogs as it flows through town.  In the East Bay, 


the organization Five Creeks is participating in restoration of legacy salmon creeks in highly urbanized 


environs using GIS mapping and awareness campaigns, as well as physically day-lighting (revealing to 


create contiguity) and restoring creeks as they flow through people’s backyards. Certainly, the Salmon 


Protection and Watershed Network of the San Geronimo Valley’s Lagunitas Creek is exemplary as a small 


watershed group impacting a community, as discussed elsewhere in this paper.  


Although watershed groups have had many accomplishments in other locations, Mill Valley does 


not have a watershed group with the size, diversity, permanent offices, staff, outreach and education 


programming, expertise, focus, membership, and volunteer base that characterize the watershed groups in 


other communities.  Not having coho salmon in the watershed means that many government grant 


opportunities are not open for Mill Valley. A majority of MV citizens are still simply unaware of what is, 


literally, a slipping away of habitat, species, and hydrologic functionality in our own backyards. This 


ignorance was reinforced by the recent town survey by Mill Valley 2009, which did not ask any questions 


regarding ecological issues, including riparian habitat or creek issues.  Where one might argue that 


economic health is the primary concern of a city, ecologists dealing with socio-economics would say that a 


society’s success is predicated on its ability to retain its natural resources (Brown, 2005).  The Coast 


Miwok of ACM Mill Valley succeeded in this effort for millennia, much longer than we may be able to do. 
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 The current general plan, written in 1989, contains some valuable natural resource and 


environmental impact policies (Appendix 6).  However, as mentioned above, the recommendations of the 


general plan regarding natural resources have not been implemented.  They have been ignored repeatedly, 


perhaps because legal challenges on behalf of the environment have not been made and preference has been 


given to developers, who, I have observed, almost always have their attorneys at public hearings and 


council meetings.  Environmental groups usually do not have legal representation at such meetings, due in 


part to their limited funds and in part to their desire to achieve their goals without litigation.  The City 


Planning Department has granted building variances (which allow deviations from the municipality’s set of 


rules) regarding everything from creek setbacks to the Heritage Tree Ordinance, while failing to contact 


proper jurisdictional authorities such as the CDFG, the U.S. Department of Fish and Wildlife, the NMFS, 


or the Federated Indians of Graton Rancheria when projects are required to address these entities’ mandates 


and regulations.  The rationale for the variances is usually to allow the applicant to maximize the 


development potential, whether the variance has to do with height, proximity to the street, slope, heritage 


tree removal, etc.  The City Council’s mission statement is that it is a service organization and it is 


committed to sustainability (City of Mill Valley, n.d.).  The question is:  Can we consider that we are 


pursuing sustainability when biodiversity continues to decline, without addressing the need for restoration 


of species and critical habitat?   


The California Department of Fish and Game is charged with implementing the protection of 


creeks with anadromous fish and endangered and threatened species as per the laws of the federal 


Environmental Protection Agency (EPA) regarding endangered and threatened species and the Federal 


Nesting and Migratory Bird Acts.  This implementation occurs through local permitting processes on 


relevant development project proposals.  CDFG also enforces regulations in the case of immediate threats 


to wildlife from incidents reported by individuals or agencies through CDFG CALTIP, to which game 


wardens will respond.  Within the California Regional Water Quality Control Board and Marin County 


Code, removal of vegetation in the riparian zone requires special permitting and in most instances would be 


detrimental to preserving stream bank and habitat integrity.  There is a challenge by SPAWN to the County 


tree ordinance around these issues of the riparian zone vegetation and trees containing critical habitat for 


endangered coho.  Once resolved, it is hopefully going to inform Mill Valley’s tree and riparian ordinances. 
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It is a concern that city employees do not appear to fully understand their responsibilities to the 


tenets of CEQA, ESA, or CESA.  Despite numerous attempts by myself and by the Mill Valley 


StreamKeepers through letters and public testimony over several months, to bring these tenets to their 


attention by citing CEQA statues and their applicability to protect threatened species on the La Goma 


project, the chief planner, staff, and the planning commissioners all granted a categorical exemption under 


CEQA that violated the act, which did not allow them to approve a categorical exemption for a project that 


could have potential effects on a threatened species.  This exemption was subsequently overturned on 


appeal by MVSK after they hired the SPAWN attorney, who won the appeal on the same statute; this 


became a precedent-setting case.  However, the city council was adamant that though there would be an 


initial study by the applicant, the expectation was that the project would go forward without an EIR.  


If Mill Valley continues to fail to adhere to its adopted general plan, then legal recourse involving 


a request for a building moratorium like that implemented in Marin County in the Lagunitas watershed 


(Appendix 8) may be considered by local watershed groups8  


Recent Development Impacts 


Today, condominium complexes (Tamalpais Commons and Pickleweed Community), new homes 


(78 Sycamore), renovations, and a proposed commercial building (15 La Goma) continue development 


along the most sensitive creek banks (those with listed threatened steelhead present and with already 


eroding steeply incised banks) of Mill Valley in the riparian zone, including up on steep slopes. Plans for 


further development projects are being made by developers who purchase older properties on large parcels, 


tear down the buildings, and then build new development that is usually more dense.  These developments 


are directly impacting salmonid habitats through habitat loss, loss of groundwater infiltration for stream-


flows from impermeable surfaces, stream bank erosion, increased pollution that drains directly into the 


streams in runoff, increased water velocity during peak storm events, sunlight exposure to creeks (raising 


the water temperature), channelized stream structures, potential loss of natural morphology, removal of 


native trees, dislodging of toxic pollutants that may seep into the stream, erosion issues, and loss of tree 


canopy (see Figure 8).   


                                                
8 San Geronimo Valley, Marin County, had a 2-year building moratorium along the Lagunitas Creek Sysem 
as per Marin County Board of Supervisors, from February 2008 through February 2010. 
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Some of the projects stand as huge artificial barriers more than two stories high at the very edge of 


the 30 feet of the setback required by the current Creek Setback Ordinance and are huge barriers to wildlife 


transit.  Future restoration potential is an issue of great importance, as we approach the point where we will 


no longer be able to restore damaged areas. Species such as coho, red-legged frogs, steelhead and other 


fish, birds, and amphibians continue to disappear from the watershed as urbanization impacts increase.  The 


30-foot creek setback called for by the Creek Setback Ordinance, which is supposed to be measured from 


the top of bank, has been ignored or adjusted at the planner’s (influenced by the developers) discretion. For 


example, this occurred in the interpretation of the Creek Setback Ordinance in the case of the Tamalpais 


Commons and the latest incarnation of the La Goma project, which allowed the creek top of bank to be 


measured before mitigation (see Figure 9).  Thus, when the creek is mitigated and laid back at a 2:1 ratio, 


the riparian zone or creek setback will lose 9 to 10 feet and the buildings, parking, etc., will be that much 


closer to the creek, thereby diminishing the setback intended by the code.  Government agency enforcement 


(through fines and restitution) and litigation remain an option for local watershed groups and concerned 


citizens seeking to require the city to adhere to current laws (Appendix 7).   


 


Figure 8. Impermeable surfaces extend up to edge of ACM creek with loss of riparian zone. New 


development that had been approved furthers loss of tree canopy groundwater recharge for creek flows. 
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Figure 9. 15 La Goma Project, with toxic soils, eroding creek banks, and threatened steelhead on the 


project site. The applicant and the City have known about the issues for several years and done nothing to 


improve the habitat or address Clean Water Act Issues. This development also required tribal notification. 


The Sycamore area (see Figure 10), including a historic tidal wetland, the Coast Miwok village of 


Anamas, and excavated site of ancient middens (mounds or deposits containing shells, animal bones, and 


other refuse), has seriously flooded with increasing frequency at least 12 times since 1925 as the tidal 


marshlands have been filled and become an area dense with homes.  Further, the creek was moved from its 


historic location and although it was straightened, there is little flood plain or tidal marsh area left to 


disperse water during peak storm events.  From 1945 on, urban development and fill into the historic creek 


and flood plain (Appendix 5) has damaged the hydrologic ACM system.  Climate change causing sea level 


rise will present further challenges for people living on the flood plain and the once-extensive network of 


sponge-like absorptive tidal marshes that have been damaged no longer slows storm and tidal extremes 


(Appendix 6).  The recommendation of building houses eight feet off the ground of mean high tide, though 


mentioned in the MVGP, has not been heeded.   
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Figure 10. Sycamore area (in orange circle) in tidal area and flood plain of ACM (courtesy Marin County 


Department of Public Works). 
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Rather than treat the causes of floods, we instead treat their symptoms (Bush, 2006). Impervious 


surfaces installed throughout the once absorptive flood plain (Appendix 6) and increased channelized 


runoff has damaged the naturally evolved hydrologic system (Appendix 5).  Treating the primary cause of 


flooding would involve slowing the run off from Mill Valley’s steep hillsides and streets, and taking every 


opportunity to spread out the water and increase infiltration throughout the watershed. This might be 


accomplished in several ways: 


• laying back the creek banks to provide more space for the water to occupy 


• removing concrete channels 


• building side channels where possible 


• raising houses that are on the flood plain and in the line of sea level rise 


• restoring the tidal estuary to be a buffer against high tides and sea level rise 


• disallowing any further building or engineered constrictions on the creek and flood plain 


• re-grading roads outward from slopes 


• replacing impermeable paving with permeable paving  


• putting in rain gardens and bioswales 


• capturing rainwater and holding it on site in rainwater catchment systems 


• re-establishing a contiguous tree canopy and understory with native plants to prevent concentrated 


water run-off diversions into storm drains.   


The recent creek-side project, Tamalpais Commons (see Figure 11), is in flagrant violation of the 


30-foot creek setback, though it was touted in its plans and at planning and council meetings as adhering to 


the 30-foot creek setback requirement. It has little to no riparian vegetation, and has a paved concrete trail, 


retaining walls, patios, and imposing two-story buildings that begin at the creek setback.  All the parking 


lots are paved in asphalt. The point of preserving a riparian zone, by observing a creek setback to create a 


corridor of biodiversity and habitat and basic creek functionality, was completely missed in this 


development.  The opportunity to do any type of restoration or allow maximum water recharge and bank 


stabilization is now gone.  Best management practices indicate that this area of creek should have been 


angled back to prevent further erosion and degradation to the bank, and rock, wood, and plantings should 


have been added to the bank structure to add diversity and stability. To developers, the creek is an asset 
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whose value is exclusively monetary, and the city seems unconcerned or unaware that the building that has 


occurred precludes the possibility of habitat renewal or hydrologic health and is ultimately adverse to 


public safety.  These actions underscore the necessity of ironclad creek protections. Although in the past, 


creek protections have been ignored or waived through the granting of variances, recently, some city 


council members have expressed their concern about riparian and creek ordinances needing to be revisited 


as per the general plan and also because of existing conditions in the watershed.  After reading my case 


study, former Mayor Stephanie Moulton Peters expressed interest in my work and has requested to see this 


project in order to obtain information for revisiting the ordinances and creating new ordinances. This 


dialogue with members of the council has continued as they await this paper.   


 


 


Figure 11. Tamalpais Commons on ACM has significant man-made hardscaping in the form of paved paths 


that does not adhere to tenets of the Creek Setback Ordinance. 


 
Mill Valley Green Building Ordinance, Leadership in Energy and Environmental Design Standards, 


and the Hillside Development Advisory Committee 


The Green Building Ordinance that Mill Valley adopted in 2008 and component adoption of 


Leadership in Energy and Environmental Design (LEED) standards9 do not address habitat for animals or 


                                                
9 LEED standards include the Green Building Rating System developed by the U.S. Green Building 
Council. The model was developed in 1998 to encourage environmental awareness amongst government 
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invasive species of plants and animals, although according to the EPA, green building (also known as 


sustainable building) is generally designed to reduce environmental degradation (U.S. Environmental 


Protection Agency, 2009). This failure to address an important issue belies the continued perception by 


many that Mill Valley is “environmentally responsible.” LEED addresses energy consumption, use of and 


disposal of natural resources in the built environment, and reducing impacts, but does not address impact 


reduction from the perspective of species biodiversity, habitat loss, watershed health, or hydro-geologic 


functions.  Because Mill Valley is mainly “built out,” the potential for impacting change through either of 


these ordinances is relatively remote, given the small number of remodels and new construction occurring.  


Instead, these issues can be addressed through creek, tree, and riparian ordinances affecting all properties 


and increased community awareness and purchasing and dedicating in fill lots for conservation.  


 In the past, when Mill Valley has had an opportunity to protect the environment, the staff, city 


council, and planning commissioners have generally sided with developers and special interests.10 A 


handful of developers routinely get their projects implemented despite public outcry and the number of 


variances granted.11  When the Hillside Development Advisory Committee (HDAC) was formed by the city 


council and Planning Department in 1998 to assess impacts of development on extremely steep slopes, they 


chose a local architect/developer, Bob Hatfield, as chair.  The HDAC study ignored the biologically based 


recommendations of the watershed group Mill Valley StreamKeepers not to build on steep slopes. Instead, 


Mill Valley opened the door to development on extremely steep, previously undevelopable and erosion 


vulnerable hillsides.  At almost every turn, by allowing development in sensitive areas, the city has put the 


tax revenue base and short-term economic gain by developers above the long-term ecologic health and 


sustainability needs of the living community.  To this day, the functionality and intrinsic value of a healthy 


watershed has taken a back seat to property development along the main boulevard of Miller Avenue, 


where the requirement for a 30-foot creek setback has been ignored or altered to suit the builder (Figure 
                                                
agencies, architects, engineers, developers, and builders (http://www.wisegeek.com/what-is-leed-
certification.htm). 
10 La Goma and ACM project required SB 18 and CDFG notification for zoning and creek work. This did 
not occur.  Despite adjacency to the creek, this property with known toxic soil was exempted from an EIR.  
Additionally, there is deep-water pool adjacent that hosts one of the largest fish populations in the entire 
system (Leidy, 1998; Rich, 1995; Reedy, 2007; Rodoni, 2010). 
11 In the Van Der Worth project on Edgewood Ave., historic creek was called drainage. Mapping dating 
back to 1826 shows the creek.  Other projects allow clear-cut of trees without requirements to preserve 
habitat. Variances have been granted in many instances despite slope, hydrologic and habitat/animal 
migration/historic trails issues. 
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5A, Appendix 7).12  Fortunately, laws will eventually be adopted by the state13 that will identify areas 


essential to groundwater infiltration, thus limiting the establishment of impermeable surfaces and building 


in certain areas. 


In Mill Valley, there has been reticence to codify a far-reaching creek, tree, or riparian ordinance.  


A good time to consider adoption of more stringent environmental regulations would have been in 2002, 


when the Hillside Development Advisory Committee (HDAC) presented its recommendations (MVHDAC, 


1999).  Recommendations to preclude building on steep slopes from committee members such as Mill 


Valley StreamKeepers president Betsy Bikle addressed ecosystem impacts such as groundwater infiltration, 


creek siltation, loss of tree canopy, and impacts to stream flows.  However, the scientific and biological 


expert opinions lost to the interests of the developers and architects on the committee because the 


developers and their financial interests and future development potential overshadowed the ecological, 


hydro-geologic, and biological concerns.  Clearly, values regarding ecosystem services, such as 


evapotranspiration from trees, oxygen, nitrogen, fresh drinkable and inhabitable water, biodiversity, etc., 


were not shared among all members of the committee. (Given the current economic downturn, there is the 


possibility that watershed issues will continue to be sidelined.  But if the laws on the books are 


strengthened through specificity and congruence with already existing laws, and good outreach and 


education are conducted, there is reason to believe people will rally to address these issues.  The current 


willingness on the part of the county and the flood control district to work with municipalities to preserve 


and restore habitat, the City Council’s willingness to revisit the codes and ordinances, and increased 


community involvement such as that provided by the Tiburon Salmon Institute support this optimism.) 


Although the report contained statements of intent, such as the Hillside Lot Regulations intended to 


“preserve significant features of the natural environment including watersheds, watercourses…[and] protect 


significant native vegetation and wildlife,” intent is not enforceable. Instead, steep lots where building had 


been precluded became legally buildable, thus making it all but impossible to conduct serious erosion 


                                                
12 Tamalpais Commons (Hillhaven) 2009 and house at Camino Alto Bridge 2008. 
13 California State Assembly Jared Huffman 2010, McEvoy Ranch Annual Environmental Breakfast, 
described “AB2304 Groundwater Recharge. Promotes protection of prime groundwater recharge areas.  
Urban development or other land uses can reduce the natural recharge of groundwater supplies.  
Identification of the prime recharge areas is intended to inform wise land use decisions.  Specifically, the 
bill adds coordination with land use agencies to the list of authorized components of a groundwater 
management plan.”  
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control, prevent landslides, and address the impacts of water retention on hillsides.  Salmonid watershed 


ecosystems that have an impermeable cover of more than ten percent impact year-round stream flows 


through loss of infiltration.  Steep hillsides without the integrity of forests and native vegetation are more 


vulnerable to eroding into the creeks, causing siltation and smothering fish eggs and fry and other stream 


species.  Impermeability of building and redirection of water cause loss of tree canopy and root structures 


that anchor hillsides.  Rather than building on steep slopes, we need to incorporate stream setbacks with 


slope, topography and vegetation that impact hydrology (see Figure 12).  In order to be compliant with the 


HDAC recommendations that “the measurement of the riparian area and creek setback area [is to] be 


coordinated” (HDAC, Page 4 Item 10c) these hydrologic, geologic, and vegetative assessments should 


inform any project.  Many Bay Area municipalities have put strict limits on development on steep slopes 


(RWQCB, 2005), but the very high property values in Mill Valley have discouraged such limitations. 


 


 
Figure 12. Stream profile with top of bank designation. The area of the drawing where the horizontal line 


meets the transition between the floodplain and the creek geomorphology indicates top of bank, the 


measure from which the creek setback begins. According to CDFG, this is also the indicator for the Water 


Transition Line. Courtesy of the California Office of Administrative Law. 


Mill Valley Creek Setback Ordinance and Heritage Tree Ordinance 


The two ordinances that Mill Valley does have that have direct impact on riparian and salmonid 


habitat are the Mill Valley Creek Setback Ordinance and Mill Valley Heritage Tree Ordinance.  Protecting 


the environment is at the forefront of Marin’s general plan’s mission statement, and many environmental 


organizations are based there and work tirelessly to promote conservation and protections.  Mill Valley’s 


fifth core value in their mission statement is “a healthy natural environment with emphasis on conservation, 


Top of bank 
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open space, climate protection and sustainability.”  Yet, although it has limited creek and tree ordinances, 


Mill Valley does not have a riparian ordinance, which is unusual for a community that thinks of itself as 


being environmentally aware.  Many nearby municipalities and counties have riparian buffer zone 


protections, e.g., the City of Fairfield in the East Bay has a 50 to 200 foot zone that was codified in 1992 


including the local city of Lafayette, Sonoma County, and Napa County, which has proposed ordinances 


not yet adopted.  Further, according to the Regional Water Quality Control Board Sector Two Stream 


Buffer Report of July 2004, in the San Francisco Bay Region, of 81% of Bay Area counties and cities 


reporting about stream buffers, 32% of municipalities have stream buffer protections in their general plan 


and 41% have stream buffers in their ordinances and codes. Of 73% reporting about tree ordinances, 70% 


have tree ordinances.  Of the 65% reporting about hillside ordinances, 64% have hillside ordinances. 


In the MVGP of 1989, the riparian zone indicates that protections should extend 50 feet out from 


the center of the creek.  But in the temporary Creek Setback Ordinance of 2005, the creek setback was 


measured 30 feet from the top of creek bank.  Although the general plan legally preempts the Creek 


Setback Ordinance, the top of bank building setback measurement of 30 feet has wrongly prevailed, and 


any creek smaller than 40 feet (probably all) has lost some riparian protections under the Creek Setback 


Ordinance.  Thus a small creek a few feet wide now has a riparian zone protection of just under 60 feet 


instead of 100 feet (or 50 feet on either side, as called for in the general plan). Further, in a recent 


discussion about the La Goma development project proposal with steelhead on the site, the Chief Planner 


determined that the top of bank would be the original top of the bank before mitigation, rather than the 


project-mitigated, newly finalized top of bank location, making the setback only 20 feet on the completed 


project.  In this case, the Creek Setback Ordinance only addresses existing conditions before development 


without making exceptions that address and specify a mitigated restoration of the creek bank that would 


most likely change the location of top of bank and thus the measurement of the setback; the Creek Setback 


Ordinance needs specificity regarding such exceptions, which I address in the new code draft.  SPAWN of 


San Geronimo Valley recommends a 100-foot setback for the riparian zone and salmon habitat protections, 


as do numerous other municipalities and counties. (See Table 3, Creek Setback Comparisons, in Section II.)  


Because the creek and tree ordinances fail to address the specific threatened species habitat 


requirements in the recovery plans to protect the habitat and fish at the level required by other codes and 
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policies, both are in direct conflict with the codes of the California Department of Fish and Game (CDFG, 


2003), U.S. Fish and Wildlife, and the endangered and threatened species designation (ESA, CESA)14 from 


the Environmental Protection Agency Federal Endangered Species Act, Marin County Tree Ordinance, and 


Mill Valley’s own General Plan.  Findings of the CDFG, USFWS, and NOAA fisheries have unequivocally 


determined that fish passage barriers are a significant cause of extirpation of salmonid species, yet no plans 


exist in the Creek Setback Ordinance for their removal despite the General Plan calling for assessment of 


the barriers.  Mill Valley is rife with such barriers (Kier, 2005; Peri, 2007; Reedy, 2005; Rich, 1995; Leidy, 


1998).  Because of the ESA and CESA status of coho and steelhead as threatened in the mid-1990s, more 


recent development along the historic riparian corridor would be considered destruction of habitat. 


Interpretation of Mill Valley’s creek and heritage tree ordinances should be informed by the federal ESA 


and state CESA listed status designations and by steelhead and coho recovery plans.  Instead, the planning 


department has permitted destruction of critical habitat such as removal of tree and vegetative canopy, 


allowed development in the setback (including simple structures like fences and auxiliary structures), and 


there have been no plans made to improve fish passage or establish a plan and time frame to do so.  Mill 


Valley needs to put together a watershed assessment plan utilizing the existing studies (Reedy, 2007; Rich, 


1995; Peri, 2005), funding it as the city indicated in its general plan in 1989, and establish a time frame for 


implementation.  This is critical to saving the existing threatened species of steelhead (Oncorhynchus 


mykiss), sculpin, roach, and stickleback by enhancing habitat and increasing generational survivability 


(Rodoni, 2010). 


In 1991, the last coho salmon was seen in the Mill Valley Watershed of ACM15 (Thomas, 1992).  


Since then, no coho have been seen, despite numerous studies and surveys (Rich, 1995; Peri, 2007; Leidy, 


1998; Reedy, 2007).  The CDFG conducted a habitat assessment of the ACM creek system in June of 2009 


(CDFG, 2009).  In October of 2010, the Mill Valley StreamKeepers conducted a snorkel survey of 


threatened steelhead (possibly rainbow trout) in the creek system (Rodoni, 2010).  Fifty-five juvenile 


steelhead were found in 11 pools.  Such monitoring needs to occur on an annual basis, so that population 


                                                
14 Coho were listed endangered in 1997 (extirpated from ACM in 1992); steelhead were listed threatened in 
2003. 
15 This was an anecdotal sighting reported in the Mill Valley Reporter, 1992. In June 17, 1960, the DFG put 
2,080 Yountville hatchery coho into the ACM. The last scientific identification of coho in the ACM 
occurred in 1981 (Brown & Moyle, 1991). 
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numbers can be tracked, recorded, and entered into federal, state and local data resources for protecting and 


restoring native salmonid populations.  This information is shared with relevant government agencies, used 


by the local watershed group, and helps determine grant and funding priorities.  The data are used to 


establish baselines to determine what kind of interventions or protocols would be applicable.  It helps 


watershed groups to focus limited human and financial resources in order to achieve the greatest result.  In 


some Marin watersheds, where the salmonid numbers are considered to be below sustainable levels, 


NOAA, NMFS, and CDFG have harvested limited ESU coho salmon as broodstock to raise their spawn in 


fish hatcheries. In the last year, NMFS, using steelhead survey data provided by Mill Valley 


StreamKeepers (Rodoni, 2010) has written the San Francisco Bay Steelhead Recovery Plan (MVSK, 2010). 


Interventions such as those called for in this plan are deemed necessary to improve survivability of 


salmonid populations.  


The last two hundred years of land and water impacts from European, American, and Mexican 


influences and ensuing anthropogenic activities such as logging, grazing, building on the flood plain, filling 


and building in tidal marshes, and straightening and channeling the creeks into concrete channels and 


culverts, have created many biologic "dead" zones in the creeks, with the loss of salmon, coho and 


steelhead species at the forefront.  Because salmon are an ecologic piece of a greater puzzle and an 


indicator species, their loss signifies an ecologic degradation that is quickly moving towards ecologic 


collapse and based on statistics, mass extinctions.  Salmon play a large role in this picture.  Like the canary 


in the coal mine, salmonid loss indicates conditions that are eventually not supportive of other life.  


Without salmonids, there is less food for people, predators, birds, mammals, amphibians, and other fish. 


There is no longer that conveyor belt of nutrients traveling annually from the ocean, replenishing fresh 


water streams and forests, thus forest health diminishes. This equates to an ecologic imbalance, loss of 


carbon sequestration through the large carbon sinks of healthy forests, and ultimately contributes to global 


warming and sea level rise through loss of evapotranspiration and accumulation of CO2 and diminishment 


of oxygen.  Salmonids no longer provide a healthy local food source for people.  For fisherman, the 


economic implications are loss of jobs and income.  For people like myself here today who remember 


healthier salmon runs, the loss is devastating.  For indigenous people, losing magnificent runs of salmon 


once integral to their culture, which depended upon salmon for food, spirituality, ritual, and purpose for 
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thousands of years, is also devastating.  Various agencies and environmental groups have expressed 


concerns that we may be at or nearing an ecologic tipping point where the opportunity to return to healthier, 


salmon supporting ecosystems may have passed (Moyle 2011; SRF, 2011; Steiner 2010), At this point, the 


intervention necessary to rebuild healthy stocks in California coastal streams and in Mill Valley will take a 


Herculean effort on the part of every community involved. 


One of the primary causes of habitat degradation is urbanization with all its residual characteristics 


such as building, laying of impervious paving in the riparian zone, cutting down of upland vegetation and 


removal of native trees, channelizing the creek, and creating fish passage barriers (Peri, 2005).  Within the 


last two decades, studies have chronicled the collapse and loss of species such as coho and other species 


such as red-legged frogs, but the city government and staff has allowed development along sensitive creek 


(riparian areas) that continues to this day. The dense building in the flood plain and along the creek has led 


to an illogical assumption that such activity would not have huge adverse environmental impacts. 


According to traditional ecological knowledge, this behavior ultimately destroys the most precious resource 


of water and the ecosystem services of waterways (Nelson, 2005). 


Yet even though the coho are gone, watershed-based assessments have indicated to CDFG and 


NMFS that there may be opportunities to re-introduce the coho.  However, based on my research to date, 


unless we prevent further flood plain riparian development, improve flood plain and watershed 


permeability for year round flows, improve water quality, remove fish passage barriers and concrete 


channels, improve riparian cover, restore degraded stream banks and reaches, reintroduce more woody 


debris to the stream, restore tidal marsh, and provide off channel sites, the chance for survivability of 


reintroduced coho is low.  


When it was determined that coho salmon were threatened and endangered by the federal 


government in 1997, the City of Mill Valley might have enacted changes in the Creek Setback Ordinance 


and Heritage Tree Ordinance reflecting the new designations with critical habitat protections enhanced.  


They did not, except to enact a hastily written interim Creek Setback Ordinance in 2005 (when the State of 


California made a similar determination) that only “seeks to protect.”  By 2005, the coho salmon had been 


gone for well over a decade but the steelhead population was still there and in need of further policy 


protections and community education.  The city seemed to accept the extirpation (local extinction) of the 
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coho as routine, making no significant laws to work in concert with the appropriate agencies or efforts to 


prevent further extirpation of the next fish listed as threatened by the ESA and CESA, steelhead, through 


policy change.   


Within the riparian zone and salt marsh estuary of upper Richardson Bay in Mill Valley, several 


threatened, endangered, and extirpated species of fish, besides coho salmon and steelhead trout, find their 


habitat diminished, degraded, or gone altogether. Species listed include the Sacramento sucker, Pacific 


lamprey no longer in Mill Valley only (Leidy et al. 2005, p. 236), coho salmon, steelhead and tidewater 


goby; birds such as northern spotted owl, golden eagle, swainson’s hawk, sharp-shinned hawk, cooper’s 


hawk, osprey, California black rail, California clapper rail, white -tailed kite, black swift, Western snow 


plover, tri-colored blackbird, burrowing owl, California horned lark, merlin, purple martin, yellow warbler, 


and northern harrier; amphibians such as California red-legged frog and foothill yellow-legged frog; 


reptiles such as northwestern pond turtle; mammals such as the salt marsh harvest mouse and pallid bat and 


Townsend’s western big-eared bat; and invertebrates such as the California fresh water shrimp (Leidy et al. 


2005; Marin County, 2004; National Park Service, 2008; Golden Gate National Recreation Area, 2008).  It 


is incumbent upon the government of Mill Valley to recognize the situation and legislate to remedy and halt 


the destruction.  This has not occurred.   


At the mouth of the Arroyo Corte Madera del Presidio creek where it flows into the San Francisco 


estuary tidal marshes of Richardson Bay, it becomes part of the largest estuary in the western United States. 


Development impacts in and along these habitat-sensitive areas have increased at an alarming rate and 


hillside development allowances on extremely steep slopes have exacerbated the hydrologic functionality 


of the system.  Despite the intentions of the county and numerous non-profit organizations such as Save the 


Bay (founded in 1961), San Francisco Baykeepers (founded in 1989) the Bay Institute (founded about 


1992), and the San Francisco Estuary Institute (founded in 1996) to work with cities to retain and enhance 


tidal baylands, estuaries, critical habitat, and features of the hydrology and fluvial geomorphology 


(landforms shaped by water and sediments), the opposite has occurred (Marin County, 2007).  Almost all of 


Mill Valley’s upper Richardson Bay tidal marshes have been turned into soccer fields, baseball fields, a 


walking meadow, and a dog park during the last 12 years (see Figure 13).  More recently, the last 
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remaining unused yet filled portion of tidal marsh is being further impacted by new fill for further 


recreational uses.  


 


Figure 13.  MV Watershed 1960 (left; population approximately 10,000) and 2007 (right; population 


approximately 13,200). Bayfront is shown.  Left: Lower center shows original path of creek curving 


through the tidal marsh.  Right: Lower center shows dredged tidal marsh, loss of curves in creek and soccer 


fields, and more development surrounding deepened channel. (Courtesy Mill Valley Historical Society.) 


 


The remaining historic tidal marsh that was deposited with fill during the 1960s is still being used 


to dump chipped vegetation waste from the parks and city properties and used to build up the land for more 


recreational fields.  This constitutes a definition of fill that is counter to the San Francisco Bay 


Conservation Development Commission’s restrictions on further filling.  (Despite three attempts to 


determine why this was allowed, including lodging a formal complaint with photos attached, the Bay 


Conservation Development Commission provided no response; my materials were returned to me, but the 


commission returned the wrong maps, and I received maps for a different area that was under restoration.)  


Restoration and habitat enhancements of the historic and biodiversity-rich ecosystem have been ignored 


despite repeated attempts by this author to contact the city and proponents of this plan.  I have been told by 


members of the Mill Valley StreamKeepers that several years ago, members of the community with 
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political influence decided, in spite or general plan recommendations, that the recreational needs for a dog 


park and children’s soccer and baseball fields were important, and they were perhaps unaware of all of the 


restoration policies of various governmental agencies that would be violated by these recreational projects.  


Soccer and baseball fields that now exist on areas that could otherwise be providing ecosystem and 


biological services around the clock, such as tidal marsh critical habitat, dispersion of nutrient-rich 


sediments, and buffer against flooding, are used a disproportionately small amount of the time for 


recreational purposes and for the most part lie empty.  The dog park is more utilized but also has the 


potential to pollute the bay waters with concentrated coliform bacteria and residual insecticides on dogs 


that swim in the bay water near the mouth of the ACM.  These use designations impede chances of 


restoration, while only 15% of the San Francisco Bay estuary original tidal marsh remains. The importance 


of estuaries for salmonids during the life stages associated with saline and fresh transitional (brackish) 


water is well documented.  Mill Valley’s use of these areas is against the current requirements of the 


NMFS, CDFG, USFWS, and San Francisco Bay Estuary Project, all of whom incorporate tidal marsh 


restoration in their recovery and restoration plans for salmonids and bay/tidal marsh function (U.S. Fish and 


Wildlife Services Releases, 2010).   


Further, land use that has been permitted by the city has been contrary to the MVGP; according to 


p. 6-21 of the general plan, “City shall protect and, where appropriate, enhance the biological productivity 


and habitat of water related vegetation and wildlife, endangered or otherwise distinctive or unique species, 


as well as the aesthetic amenities of the bayfront (Policy OS 1-4).”  The same document states, “As funding 


is available the Parks and Recreation Department shall be responsible for preparing a marsh and wetland 


restoration plan for shoreline areas adjacent to Richardson Bay (Program OS-3-1).”  Instead, the city has 


permitted resource-consumptive sports fields to be built on new land fill made from tree chips and upper 


Richardson Bay dredging, and these fields now support only human recreation needs without consideration 


of other species’ habitat requirements.  According to Mill Valley StreamKeepers board members and the 


City Landscape Maintenance supervisor, this is a continuation of the ball fields project that began several 


years ago and apparently, the city believes that it can continue this illegal dumping; however, I am not 


certain it can.  When I queried Bob Batha, the BCDC chief permit officer and biologist, he didn’t answer 


my questions satisfactorily. 
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An opportunity to restore the small remaining critical area of salt marsh habitat that was filled in 


during the 1960s remains in the balance, as the Marin Conservation League (MCL) and a volunteer group, 


Friends of Bayfront Meadow, are currently planning to plant a native plant garden with walking paths, 


irrigation, and dog access on top of even more recent fill in the last few years, instead of restoring the 


habitat-critical salt marsh, though further mitigations are being attempted.16   


CAL FIRE Code Conflicts in Riparian Zones 


The adoption in 2008 of CAL FIRE’s Wildland Urban Interface (WUI) California Public 


Resources Code 4291-4299 (Appendix 11) vegetation removal strategy, as demonstrated in the brochure 


(Figure 14), is another example of how riparian vegetation habitat is under assault through incongruity in 


the laws.  The fire code, as presented to the community under both the state and the city codes, is consistent 


to the point of local fire chiefs having discretion.  But both, as presented to the community, make no 


exceptions for riparian areas that are protected under state and federal law as critical habitat and that 


contain threatened species.  Therefore, it is inappropriate for the state and city to have standardized 


regulations for vegetation fuel load removal without addressing these issues.  Code 4291 appears to be in 


conflict with California Natural Resources Code directives from CDFG, NMFS, ESA, and Marin County 


Stormwater Pollution Prevention regarding erosion prevention and county land use planning, etc., because 


it does not differentiate between flat land, steep hillsides, riparian areas, wetland, tidal marsh, nor between 


types of habitat for vegetation such as oak woodlands, redwood forests, mixed conifer, coastal prairie, etc.; 


neither is there differentiation between suburban, semi-rural, and rural  in terms of where habitat 


protections  may be more critical.  The Mill Valley Creek Setback Ordinance and Tree Ordinance, which 


“seek(s) to protect, maintain, enhance and restore Mill Valley streams and waterways and adjacent riparian 


habitat and wetlands” (MV Creek Setback Ordinance, 2005) are, also, not supported by Code 4291 for 


similar reasons.  The Marin County Fire Department, with jurisdiction over Mill Valley’s upper watershed 


and outside the city boundary, has chosen to bypass CDFG directives regarding riparian exemptions and 


protections in their vegetation management outreach materials (Figure 14).  


 
                                                
16 E-mail exchange (Nov. 2009) between the author and Nona Denis of Marin Conservation League 
regarding importance of salt-marsh restoration in coho and steelhead recovery programs. Attempts are 
being made to discuss with Christine Sansome of the Parks and Recreation Department, and Friends of 
Bayfront Park organizer Lonnie Fogel.  
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Figure 14. Prescribed vegetation removal strategy conflicts with need to protect riparian habitat (courtesy 


of CAL FIRE). 


The creek setback’s purpose is to preserve the quality and quantity of remaining riparian habitat.   


Further, there is no mention of watercourses in the CAL FIRE and Marin County Fire Department or Mill 


Valley Fire Department literature distributed to the populace.  Mill Valley also has no enforceable policies 


to protect riparian habitat because the language “seeks” to protect is only an implication and not a directive, 


with the exception of four species of heritage trees: tanbark oak (Lithocarpus densiflorus), oak (Quercus 


supp.), redwood (Sequoia sempervirens), and madrone (Arbutus mensiesii).  In the MVGP, the Marin 


County Fire Department implies simply that vegetation removal should occur, regardless of time of year, or 


status as a riparian zone.  For example, I had a conflict about this on my property when the county fire 


department told me to remove most of the vegetation in the riparian zone on our land and during peak 


nesting season. Had I not known the codes, damage similar to what I have seen that many neighbors have 


caused would have occurred.  The California Native Plant Society also opposes the policies of CAL FIRE 


for similar reasons.   


The California Native Plant Society opposes the unnecessary destruction of 
California’s native plant heritage for the purpose of wildfire fuel management. 
The California Native Plant Society supports protecting human lives, property 
and California’s native plants from poor fuel management practices. California’s 
superbly diverse native plants are its most valuable resource for erosion control 
and water conservation, and are vital to the long-term health of California. 
(California Native Plant Society, 2010) 
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California Resources Code; Section 4291 (e) allows updating and adaptation of vegetative restoration with 


native species (See Appendix 11).  “Guidance shall include, but not be limited to, regionally appropriate 


vegetation management suggestions that preserve and restore native species, minimize erosion, minimize 


water consumption, and permit trees near homes for shade, aesthetics, and habitat.” 


Fortunately, CDFG, USFWS and NMFS directives apply to riparian vegetation on anadromous 


streams (CDFG, 2004; NMFS, 2010).  The federal and state agencies of CDFG, USFWS and NMFS have 


jurisdiction over what happens to fish and their critical habitat.  They create policies based on information 


about species and habitat and the CDFG and USFWS enforce those policies.  In addition, the NMFS and 


CDFG have written recovery plans for coho and steelhead in most California watersheds including Marin 


County for implementation through any means possible, such as grants and community restoration.  A city 


must comply with their directives whenever it is the lead agency on projects (usually through the permitting 


process) and also whenever it receives reports of problems.  Information, either scientific or anecdotal, can 


be added to the databases of the CDFG, USFW and NMFS, by watershed groups, departments of public 


works, flood control districts, or water agencies.  


But because there is no riparian zone ordinance in Mill Valley and the Creek Setback Ordinance 


does not mention specific riparian vegetation, just setbacks and habitat, protections are limited.  The fire 


departments that are regulating fire clearance have been relatively unaware of these issues of critical habitat 


and riparian vegetative integrity (personal conversation, Marin County and Mill Valley fire departments).  


Fluctuating regulations may adversely impact habitat, creeks, and land stability through dissemination of 


misinformation, regulations that do not take into account the appropriate timing for interventions, and one-


size-fits-all vegetation management strategies.  The fire chiefs may overlook telling people whom they are 


asking to clear their land that if they have a creek or are on a steep slope, extreme care needs to be 


employed to protect soils from erosion and destruction of habitat and that vegetation removal work during 


peak nesting season should be avoided. 


 Further exacerbating this issue is the county code allowing 2 trees per year to be removed on a 


developed property without consideration of riparian plant communities and the county’s 20- to 100-foot 


setback requirements.  (As of this writing, the County of Marin is in the process re-writing the tree 


protections on developed properties).  Endangered, threatened and migrating species on both private and 
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public property are protected by laws.  The regulations for removal of trees are necessary because in many 


instances, removal of vegetation and trees would result in top soil losses, downstream pollution, siltation, 


and erosion and could destabilize hillsides and cause massive land failure and mudslides.  Without 


restrictions on tree removal, habitat would be destroyed.   Because of the federal state and local laws 


protecting numerous species, the removal of trees and vegetation, even on private property in sensitive 


areas, can be a criminal act.  


MV has similar issues.  If the city implements CAL FIRE’s WUI code literally, it does not have to 


differentiate riparian habitat from non-riparian habitat, nor need it address ESA or CESA habitat concerns. 


Because many homes and structures are located within the riparian zone, it is crucial that habitat in riparian 


zones are protected by city, county, state, and federal codes.  However, habitat protection in riparian zones 


comes into conflict with fire ecology measures, which consider steep riparian zones as providing updraft 


draws with excessive fuel loads, creating heat and winds that exacerbate a potential chimney-like effect.  


Mill Valley needs to balance these issues of habitat preservation with fire safety.  Mill Valley also needs to 


let people know that cutting down trees in the riparian zone will be counterproductive to retaining soils, 


leading to the destruction of critical habitat, ground-water infiltration, lessening of riparian vegetation and 


hydrologic health, landslides, erosion, etc.  


Marin County, California, Watershed Program 


In July of 2008, the Marin County Department of Public Works Director Farhad Mansourian and 


Liz Lewis, Principal Planner Water Resources, addressed a joint meeting of staff, planning commission, 


and City Council.  The purpose was to partner with Mill Valley on watershed issues for several reasons:  


the objectives included flood control, habitat preservation, water quality improvements, erosion control, 


hydrologic improvements, and resource management. In this case, the multi-jurisdictional Marin County 


and City of Mill Valley watershed-based assessment is more in sync with the model of Native American 


understanding.  In relation to these ancient concepts, the boundaries of Mill Valley and the County are 


arbitrary, taking no consideration of the ecology necessary to support animal and human life.  Native 


American’s tribal villages were often defined by the watershed with both sides of a watercourse (stream in 


this case) belonging to the tribe (Heizer & Elsasser, 1980).  A watershed is a drainage basin that includes 


the gravitational flows and the dendritic branching from many smaller water sources, including the highest 
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seasonal and ephemeral streams, into one large main branch that eventually flows to the ocean, or bay in 


this case.  The Coast Miwok village or rancheria ‘Anamas’ in Mill Valley, was defined by the watershed of 


Arroyo Corte Madera del Presidio. The watershed concept addresses the whole system, including the 


continuity and interrelationships of the hydrology, geomorphology, and ecosystems.  The admonition, 


“Think like a watershed,” holistically and biologically, similarly addresses these issues (Dolman, 2008). 


Mending the past destructive engineering practices that have plagued the city for decades is one of the 


goals of this partnership.  County supervisor Steve Kinsey has stated, "With true partnering [among 


municipalities, the county, flood control districts, and watershed groups], I am confident that the end result 


will reflect the highest commitment to protecting and nurturing our fisheries back from the brink of 


extinction.  I expect this plan to provide a template for aggressive action in other Marin communities and 


throughout the central California coast" (in Bacher, 2008).  
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Figure 15. Arroyo Corte Madera del Presidio and Coyote Creek – Mill Valley’s Watersheds. The Arroyo 


Corte Madera del Presidio, Sutton Manor, and Coyote Creek are the primary watersheds within which the 


city and greater Mill Valley are located.  The population of Mill Valley is about 14,300 and combined with 


greater Mill Valley is approximately 22,400.  Coyote Creek is within the County of Marin’s jurisdiction 


(see Appendix 1). 
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In the nearby Lagunitas Creek Watershed, that includes five towns, similar approaches of 


watershed-wide based assessment without jurisdictional boundaries have been implemented, and partnering 


among municipalities, the county, flood control districts, and watershed groups may allow the county and 


city to apply for grant funding on a watershed basis.  Supervisor Charles McGlashan has said, “A 


watershed-wide multi-objective approach to flood mitigation has proven successful in other areas such as 


the Napa River because it works, and requires the active involvement of all members of the community, 


working at all levels to reach consensus on priorities and financing.”  


To date, approximately $680,000 of Marin County funds has been committed help to expand the 


partnership encompassing greater Mill Valley geomorphology.  The money is being spent on watershed 


assessments, restoration and mitigations.  The issues to be addressed include the impacts of upper 


watershed creeks on downstream sediment load, restoration, creek enhancement, fish passage barriers, 


storm water run-off, and flood control.  


The City of Mill Valley and the County of Marin are partnering to launch a 
program that aims to merge flood protection with creek enhancement objectives 
such as habitat restoration, erosion control and restored fish passage in the 
Richardson’s Bay watersheds of Arroyo Corte Madera del Presidio, Coyote 
Creek and East and West Creeks.  
 
Richardson’s Bay is considered one of the most pristine estuaries on the Pacific 
Coast in spite of its urbanized shoreline supporting a diversity of animal and 
plant life including the second largest eelgrass bed in San Francisco Bay.  
[However, The estuary was dredged in the 1960s, and impacts are felt up into 
the watershed].  The Watershed Program would seek to improve the health of 
Richardson’s Bay and its watersheds while identifying opportunities throughout 
the watershed that would collectively help to reduce flood damages along the 
lower reaches of creeks along the Bay . . . .  
 
One of the first tasks of the Watershed Program will be to develop an existing 
conditions report that summarizes current information about flooding, erosion, 
habitat and water quality, hydrology, restoration projects, and resource 
protection . . . by staff from Marin County Flood Zone #3 and Zone #4 in 
cooperation with the City of Mill Valley, other County departments, various 
public and resource agencies and the community.  [As of the end of 2011, they 
were beginning to work on this and have scheduled a meeting for February, 
2012.]  A technical working group comprised of environmental scientists, 
community members, watershed groups, biologists, engineers and planners from 
the community and local agencies will be formed to review work products and 
relevant studies produced by staff and consultants.  (Liz Lewis 2009, Watershed 
Planning Group, Marin County Department of Public Works, unpublished paper 
passed out to those involved in the seminar) 


 
This partnership fulfills one of the primary goals of the biologic section of the Marin County 


General Plan:   
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BIO-5.h Encourage Baylands Protection in Cities and Towns. Work with the 
cities and towns of Corte Madera, Larkspur, Mill Valley, Novato, San Rafael, 
Sausalito, Belvedere, and Tiburon to protect tidelands and remaining 
undeveloped, diked historic salt marsh areas.  (Marin County General Plan, 
2007, p. 78) 


 
It is my assertion that unless the laws on the books of Mill Valley are strengthened and enforced in support 


of the county, state, and federal goals of habitat and salmonid recovery, the efforts of this partnership will 


be unsuccessful. 
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Chapter 5 


Discussion of Proposed Changes to Mill Valley Codes and Ordinances 


In this chapter, I provide in-depth justification of recommendations for the improvement 


of the current Mill Valley Creek Setback Ordinance and the Mill Valley Heritage Tree Ordinance, 


with discussion of the financial impacts of these proposed changes.  Specific wording changes 


recommended for these ordinances with supportive discussion can be found in Section II of this 


paper, and because Mill Valley does not currently have a riparian ordinance, that section also 


contains a substantive proposal for a riparian zone master plan including a biological diversity 


legacy watershed and riparian ordinance. 


Proposed Additions to Mill Valley Creek Setback Ordinance 


 The main impacts that a cohesive Creek Setback Ordinance has in relation to anadromous fish or 


habitat are protection of the watercourse of the creek, benefit to the biological needs of native species, 


maintenance of habitat integrity, improved water quality, maintenance and enhancement of stream 


structural diversity for the life cycles of salmon, maintenance of lower water temperatures by keeping 


banks shaded, infiltration into the stream of clean, non-polluted water, protection of year round flows, 


protection of food sources for humans and other animals, promotion of biological services such as 


regeneration of species and ecosystem functionality to function in perpetuity, utilization of best 


management practices, consideration of run off, protection of native riparian plant communities, provision 


of sustainability for all species, and stewardship. 


Issues that are not addressed in the current Creek Setback Ordinance include the following:  


protection of riparian vegetation; removal of invasive plant and animal species; protection of native trees 


and woody material in streams; sufficient and clearly defined building setbacks to protect critical habitat; 


beneficial land uses compatible with habitat enhancement, indiscriminate vegetation management 


directives from the fire department; protections for fisheries from sedimentation, polluted runoff, and 


increased turbidity; and protection of eddies, backwaters, and side channels for stream flow dissipation.   


Nearby communities that have addressed these issues in their creek setback ordinances include Napa, 


Passaic, Santa Cruz, and San Mateo.  


Marin County, in the report it requisitioned from Harris and Kocher in 2001, adopted the 
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following finding regarding impacts of development on salmonids: 


Unconstrained development along these streams, leading to increased 
impervious areas, which decreases the infiltration of storm water, which 
decreases the groundwater levels, leads to detrimental effects on the fish 
populations.  Similarly unconstrained removal of riparian vegetation can lead to 
removal of important filters to sediment, nutrients and some heavy metals. 
Development next to a creek can result in oil, grease, soap, pesticides, fertilizers 
and other household hazardous waste entering the stream. Importantly, these 
creeks are dynamic and move over time; sometimes, slowly and sometimes 
quickly and precipitously.  Conventional zoning setbacks do not and cannot take 
this into account. Therefore, when the creeks inevitably move, the structures and 
other improvements will be imperiled leading to requests by property owners to 
reinforce the creek bank and further removal of important riparian vegetation, 
which could lead to detriment to the salmonid populations . . . (Harris & Kocher, 
2001).  (Verification for Writ of Mandate, Line 28, P-5, SPAWN vs. Marin 
County September 2010) 
 


Some of the primary issues affecting fisheries habitat that will be addressed in Mill Valley’s new 


ordinance are indicated below.  The conclusions written in the recommendations regarding creek and 


riparian needs are qualitative and expressed as such.  With regards to in-stream habitat and riparian zones, 


the biologic needs of coho, though they are more delicate (as evidenced by their earlier extirpation), are 


very similar if not the same as those of steelhead.  Some primary differences between the two species are 


that steelhead are not as water temperature sensitive, they do not necessarily die after spawning, they can 


become rainbow trout and live solely in fresh water, and they can spawn in larger gravel in riffles.  


Therefore, I am quoting sections of 2004 CDFG coho recovery plans because it is the intent of NMFS and 


CDFG to reintroduce coho to Mill Valley, with the knowledge that there is some viable habitat specific to 


them and shared with steelhead.  The NMFS recently completed a San Francisco Bay Steelhead Recovery 


Plan with data entered from the Mill Valley watershed ACM.  


Insufficiencies and discrepancies in the implementation and enforcement of the Mill Valley Creek 


Setback Ordinance and items currently not addressed include: 


• The granting of variances allowing multiple story buildings immediately adjacent to the creek 


is an aberration of the intent of the Creek Setback Ordinance 


• Changing the 30-foot creek setback in the urbanized areas, originally established to protect 


the riparian zone, so that it is less than 30 feet from top of bank when the project is completed 


destroys creek setback ability to protect habitat and riparian plant communities. 
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• Ignoring the fact that the MVGP on page 6-20 specifies a minimum of 50 feet from the center 


of the creek to be considered as being the riparian zone promotes the disparity between 


MVGP and MV ordinances. 


• The interpretation of  “no structures” as meaning that it is permissible to have pavers, patios, 


fences, decks and retaining walls, and many other “structures” that do not conserve the quality 


and quantity of riparian habitat is a misinterpretation that does not correspond to the 


requirement of the code, which states, “Riparian areas adjacent to creeks provide shade, 


sediment transport, nutrient and chemical regulation, stream bank stability, input of large 


wood debris and organic matter, hydrologic control of floodwaters.. . .  The purpose of the 


creek setback is to conserve the quality and quantity of remaining riparian habitat and water 


resources to provide for the recovery of Steelhead trout . . . and other anadromous fish . . . ” 


• Lack of permeability from adjacent surfaces and the resulting stormwater pollution and runoff 


associated with paved and built areas near the creeks are not addressed in the current code.  


• Prevention of stormwater pollution and the loss of water infiltration into the substratum 


prevents groundwater recharge and slow release throughout the year, which lowers water 


tables in the creek and impacts fisheries; this is not mentioned in the current code.  


By adopting and enforcing the code revisions, the city will begin to be in alignment with current 


federal and state environmental policies, and to fulfill their mission as described on the city website and in 


its general plan.  They will be working towards many of the same goals that other Bay Area and coastal 


communities, beset with the same challenges, are working towards.  With environmental protection a stated 


goal of the city, implementation of these policies will put the community on a more hopeful path toward 


healing the watershed and the animal and plant inhabitants and ensuring long-term public health.   


The creek setback ordinance as written (section 20.76.010) and the MVGP intent is to protect 


riparian zones next to anadromous creeks from development that would otherwise have significant and 


potentially irreversible consequences on the steelhead and their habitat in the Arroyo Corte Madera del 


Presidio Watershed (CEQA, 2011; CDFG, 2004, 2010). This is important because, as the Department of 


Fish and Game has stated: 


Construction and landscaping near streams is often followed by the installation 
of retaining walls and other hard structures intended to protect or enlarge 
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developed areas. This results in severely constricted streams with disabled or 
altered hydrological and riparian processes. Furthermore, in developed areas, 
much of the surface soil is covered by impervious surfaces (buildings, parking 
lots, roads) which increase peak flows and change channel characteristics. These 
changes produce measurable effects in the hydrologic response of a drainage 
basin, particularly an increase in maximum discharge associated with floods and 
an increase in frequency of flooding (Klein 1979; Booth 1991). . . . Not only do 
impervious areas increase peak flow, they also block infiltration into the soil 
(Klein 1979; Booth 1991), thus decreasing the ability of the basin to store 
precipitation and reducing summer base flows (Spence et al.1996). These 
changes occur primarily because of increases in the impervious surface area and 
the replacement of complex, natural drainage channels with a network of storm 
pipes and drainage ditches (Lucchetti and Fuerstenberg 1993, as cited in Spence 
et al. 1996). Clearing of vegetation, compaction of soil, installation of roads and 
other impervious surfaces, grading of depressions, and direct interception of 
subsurface flows by drains can lead to irreversible effects to drainage basin 
hydrology. (California Department of Fish and Game, 2005) 


 
Other items that will be addressed in the recommended ordinance include the definition of a watercourse, 


such as creek, stream, estuary, tidal marsh, or wetland.  Many native riparian plants are less pyrophytic 


(flammable) than non-natives and riparian vegetation offers numerous benefits by raising fuel moisture 


content when proximate to groundwater resources, creating lower flammability.  Lack of riparian 


vegetation also causes sedimentation and increased turbidity that is deadly to fish.  


Best management practices such as laying back the creek bank, where possible, to mitigate 


incising and channelization will be adapted on a site-by -site basis, as no two sites are alike.  Permitted 


variances will be more restrictive rather than less so (as they have been in the past), because they will 


adhere to all the regulations of the county, state, and federal permitting agencies.  Generalized BMPs are, 


however, a starting point. There has been a presumption on the part of the planner and planning 


commission that the Creek Setback Ordinance supersedes CEQA regulations and that therefore there is no 


need for an Environmental Impact Report.  However, according to the landmark Hedlund vs. SPAWN case, 


it was determined that where threatened and endangered species may be either significantly or cumulatively 


impacted by the project, CEQA requires environmental review.  In addition, the first paragraph of the 


existing Creek Ordinance that now states “The City of Mill Valley seeks to protect, maintain, enhance and 


restore Mill Valley’s streams and waterways and adjacent riparian habitat and wetland to prevent further 


degradation of habitat and waters quality, and to limit or mitigate the impacts of development activities 


within riparian areas” will be changed to “The City of Mill Valley will and must protect,” etc. 


The term “top of bank” will be defined so that measurements are made from the “mitigated” top of 
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bank of incised creeks, and the mitigated top of bank will be generally be laid back in a 2:1 ratio at 


approximately 30 degrees.  Such mitigation ultimately changes the top of bank to a new location, 


decreasing the land available for development by moving the creek and riparian zone outward from its 


original location; the height from the base of the creek to the point that meets the flood plain or bank-full 


will determine how much this mitigation will change the definition of top of bank.  This has not been done 


in previous development applications and this means that they do not adhere to state and federal mandates 


for the riparian buffer zone of at least 33 feet (SFRQCB, 2004).  This is particularly meaningful since the 


incised creek, once mitigated, more naturally follows its historic flows.  Further protections will be called 


for in order to retain storm water on site for increased year-round stream flows for fisheries.  


The city can embark on conservation measures to reduce water runoff that will increase fisheries 


significantly.  Where loss of ground permeability from development and roads and loss of tree canopy has 


changed hydrology and removed groundwater stores, rainwater catchment can augment some of the 


damage, provide water security during low rain periods and emergencies, and reduce and prevent pumping 


from private wells that decreases groundwater availability to streams.  This gives landowners more 


responsibility and opportunities to improve year-round flows for fish.  Widely adopted and distributed 


rainwater catchment systems would save water that would otherwise run off into storm drains and cause 


higher spikes in hydrographs during peak rain.  More importantly, they would decrease the likelihood of 


dependence on external watersheds, thereby causing them less damage and requiring less water to be 


treated and pumped from centralized water agencies, in turn reducing energy consumption and green house 


gas emissions.  Infiltrating this water into the landscape more slowly throughout the year during dry periods 


can help raise year-round stream flows for salmonids besides providing water for watering yards and 


flushing toilets.  Purified rainwater can be used for drinking purposes also.  The Eel River salmon 


population has plummeted from the taking of water by Sonoma and Marin and we have a responsibility to 


address this issue for those watershed inhabitants if we are to fix our own dysfunctional watershed system.  


Decreasing dependence on one of the largest consumers of energy in Marin County will have multiple 


positive impacts on reduction of green house gas emissions, and thus help with global warming and sea-


level rise. Rainwater catchment is a resilient and sustainable response to living within the envelope of 


available resources for fisheries and our localized water needs. 
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A simple mathematical formula demonstrates the amount of water lost to runoff.  One inch of rain 


on 1,000 square feet of roof or impermeable surface will yield 600 gallons of fresh water.  The greater Mill 


Valley area receives an average rainfall of 45 inches 17 per year, which falls on 12,000 homes.18  


Conservatively estimating 2,000 square feet per household of impermeable surface19 equals 48,000 gallons 


runoff per household, resulting in 576,00,000 gallons or 1768 acre feet of water lost to runoff per year. At a 


current average price of  $900 per acre-foot of water, that equals roughly $1.591,911. With the de-


salination plant proposed by the Marin Municipal Water District, that same amount of water will cost us an 


average of  $4,000 per acre-foot or $7,072,000.  But besides the cost and loss of a free natural resource, 


disrupting the simple function of upland ground saturation in rain events carries a host of negative 


implications for fish, trees, groundwater, wetland, and riparian habitat.  The average daily water use per 


capita in Marin is 140 gallons.20 Greater Mill Valley’s residents consume 51,100 gallons per year and their 


entire watershed population consumes 1,139,530,000 gallons (325,851 gallons in one acre foot) or 3497 


acre-feet.  Through greywater use, rainwater catchment systems, rain gardens, re-use, and on-site capture, 


1768 acre feet of water (about half) of the needed 140 gallons per day per capita use would be provided.  


With government and privately sponsored conservation programs and measures including reuse in 


greywater and rainwater catchment systems, rainwater onsite capture, 1768 acre feet of water (about of 


half) of the needed 140 gallons per day per capita would be achieved.  With 45” average rainfall per year in 


Mill Valley, this is achievable.  Rainwater catchment systems would be paid for by individual land owners. 


Pooling resources, materials orders, and using incentives would drive the cost down, as it did in Fairfax and 


the Lagunitas watersheds with the partnership of SPAWN and MMWD's 10,000 Rain Gardens project.  


Other communities, such as Portland, Oregon, have instituted programs for individuals installing rainwater 


catchment systems; Portland’s program is called Clean River Rewards, and it offers “up to a 100% discount 


on on-site stormwater management charges because such actions help protect rivers, streams and 


groundwater from the damaging effect of stormwater runoff” (Portland Bureau of Environmental Services).  


I am not proposing that the entire town do this all at once, since that is not practical.  However, the county, 


the city, and MMWD could provide incentives as they have with other irrigation and similar water 
                                                
17 http://en.wikipedia.org/wiki/Mill_Valley, California. 
18 Based on Greater Mill Valley City and County 22,300 population. 
19 Includes roofs, driveways, patios, walkways, etc. 
20 http://www.sustainablefairfax.org. 
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conservation measures in the past.  When one considers the amount of mitigations required to re-engineer 


flood control, I am suggesting that part of the solution may be on people's roofs.  The cost would be 


dependent on the size of the catchment system. Currently the costs are about $1 per gallon.  Therefore, a 


5000 gallon catchment would be about $5000. Exceeding 5000 gallons triggers the need for permits for 


ground engineering and inspections, thus raising the price. Many people in the area have expressed interest 


in installing catchment systems.   Some people already have installed them in my neighborhood.  For some, 


this will not be feasible without grants and large incentives.  


Proposed Changes to Mill Valley Tree Ordinance 


The tree ordinance as written is insufficient in protecting communities of native trees considered 


critical habitat for salmonids and birds, particularly in riparian zones, and is in need of revision.  Salmon 


ecosystems have evolved together with certain native trees such as redwoods, bay, madrone, willow, tan 


oaks, coast live oaks, California black walnut, etc., in a balance characteristic of healthy ecosystems 


between the biotic systems and the biodiversity of plants and animals.  We are, however, in the 


predicament of having some exotic species in the environment that are substituting and playing a vital role 


after the native species have been removed.  In the interest of providing habitat prior to restoration, it must 


be taken into account that exotic species, other than invasives, that are substituting for ecosystem functions 


should be retained until specific restorations can reach a size to supersede those exotics.  For instance, 


where a mature exotic tree is providing shade that creates lower water temperatures that foster salmonid 


life, and also provides detritus for macroinvertebrates, that tree is providing a vital ecosystem function and 


should not be removed.  If it is growing in part of a restoration area, then it should not be removed until a 


native tree has been planted and allowed to reach maturity. Again, these assessments will need to be 


conducted on a site-by-site basis, by an ecologist.  In the case of invasive plants and animals, every attempt 


will be made to remove them immediately and replace them using BMP. 


The ordinance as written protects only very large native trees.  In a healthy forest, different 


generations of trees contribute to the succession of life.  Preservation of stand-alone, isolated heritage trees 


without consideration of the interrelationships of the topography, watercourses, and habitat impacts will be 


unable to support salmonid species with the expectation of generational fecundity.  As the ordinance stands 


now, only four species comprising redwoods (Sequoia sempervirens) diameter at breast height (dbh)-95”, 
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madrone (Arbutus mensiesii) dbh-75”, oak (Quercus Suppsupp.), dbh-24”, tan bark oak (Lithocarpus 


densiflorus) dbh-20”, are protected, and only if they have achieved the enormous size described, indicating 


they are several human generations old.  Though there are over 36 species of native trees, including some 


that are on the verge of being endangered, such as the California black walnut, Mill Valley’s ordinance is 


unable to have any ecologic impact with this ordinance.   


The county protects 36 species of trees on undeveloped property and in Stream Conservation Areas 


(see County Native Tree List, Appendix 13.).  In Mill Valley, the current restrictions permit cutting one-


third of a tree per year, and by this calculation one could destroy a tree in three years, since trees do not 


regenerate quickly enough to make up for such severe annual cutting.  In the case of limbing up redwoods, 


the idea of what causes damage to the tree is wide open to interpretation, since they can survive with very 


little canopy, even though their habitat value, oxygen producing potential, ability to sequester carbon in the 


soil, symbiosis with other plants, fungi, and animals, and rain-dispersing capability are adversely impacted.  


These assets need to be considered for a “healthy tree’s” ecosystem services.  Protecting communities of 


trees is necessary for certain ecosystem functions such as riparian health, oak woodlands health, and 


redwood forest health and for maintaining the integrity of native plant communities.  The indigenous trees, 


at much smaller sizes, must be protected from the time they are saplings until they reach maturity, since the 


time needed for such trees to reach maturity, particularly endemic redwoods, Douglas firs, bays, tanbark 


oaks, coast live oak, big leaf maples, etc., is much longer than a human generation.  We cannot apply our 


average 80-year life-span concept when we are considering the health of a forest that has developed over 


millennia and is in a constant state of regeneration.   


The habitat value of trees in riparian zones is significant for many species.  Certain birds, such as 


ESA-listed northern spotted owls (Strix Occidentalis caurina) have not been found in this area to nest in 


Douglas fir (Pseudotsuga menziesii) trees of less than 90 cm. (35 inches) diameter at breast height, and the 


average age of a principal nesting tree is 288 years (LaHaye & Guitierrez, 1999).  Considering that the 


northern spotted owl nests in Douglas firs of over 35” in diameter 83% of the time, this is a problem.  


According to Mia Monroe, site supervisor for Muir Woods National Monument, “There are six known 


mating pairs of spotted owls in the Mill Valley and Muir Woods area,” and on July 25, 2011, a mother owl 


and her fledgling were in my yard, which is between Mill Valley and Muir Woods, for about an hour; I 







 73 


ZONE 3 ZONE 2 ZONE 1 


verified this through the Cornell Bird Website, http://www.allaboutbirds.org/guide/Spotted_Owl/id.  The 


importance of stands of trees in retaining groundwater moisture, stabilizing hillsides, preventing erosion, 


recharging groundwater etc., is fundamental to water quality and habitat for fish, birds, mammals, and 


amphibians.  Redwood forests have roots that function as dynamic dendriform whole systems (branching), 


where stream water sources enable lower trees to bring water uphill to further groves where the tallest trees 


in the world are found. Interfering with this evolutionary system, through disconnection and isolation of 


trees, increases the likelihood of system-wide failure where trees are interdependent on one another (Figure 


16). 


 


Figure 16. The riparian zone connection between hydrology, topography, habitat and vegetation.  


(Typical riparian forest buffer after Chesapeake Bay program 2000).  


System-wide failure caused by the removal of trees after a certain point on steep canyons and 


slopes includes downstream erosion, loss of topsoil, siltation in the water, loss of water quality and clarity 


for supporting fish and other macroinvertebrates that are dependent on oxygen in the water, potential 


landslides, and most certainly flooding further downstream from the loss of groundwater infiltration in the 


upper watershed to the flood plain.  Redwood forest ecosystems are colonies interdependent upon and in 
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symbiosis with a web of mycorrhyzal fungus that develops intricate dendritic subterranean mats extending 


past the tree root systems and that enhance uptake of nutrients and water  (Molina et al., 1994).   Also, fog 


gathered through leaves provides a water source.  In old growth redwood forests, higher up in the trees, 


there are additional ecosystems that occur complete with their own lichens mosses, fungi, liverworts, 


terrestrial mollusks, plants, salamanders, and other plants and animals.  Like some silviculture practices 


employed in old growth redwood forests, isolation of trees caused by urban development patterns is 


“unsustainable ecologically:  they fail to sustain the natural composition, structure, and function of the 


redwood ecosystem” (Dolman, 2010; Knoss 2000). 


Nesting birds rely on trees and shrubs of all sizes in riparian habitat and on hillsides.  In Mill Valley, 


there are over forty species of birds21 as well as squirrels, bats, and chipmunks that are reliant on trees.  


Trees provide food and the necessary shading in riparian zones to keep water temperatures low for fish and 


amphibians.  Large woody debris or material (LWD) from trees provides for scour pool formations (pools 


formed by partial obstructions that provide habitat and stream diversity) for juvenile fish in the creek 


structure and nutrients for soil replenishment.  Removal of trees causes erosion, siltation in creeks, and loss 


of canopy, thus more runoff during peak rain events and habitat loss.  


 Removing a significant amount of a tree’s lower branches (limbing up) leaves the tree weakened 


and top heavy, removes nesting and hunting habitat that was provided by the lower branches, and causes 


stream water temperature increase in riparian zones (Figure 17).  According to Ray Moritz, a consulting 


arborist and urban forester, removing more than 66% of a redwood tree canopy is detrimental to the health 


of the tree.  There are examples of hundreds if not thousands throughout Mill Valley and my immediate 


neighborhood where this is becoming commonplace recently. 


 


 


                                                
21 Partial list of Mill Valley birds reliant on trees and shrubs (riparian): red-shouldered hawks, Pacific slope 
flycatchers, vireos, western tanagers, purple finch, house finch, dark-eyed junco, lesser goldfinch, 
California towhee, spotted towhee, kinglets, varied thrush, hermit thrush, Swainson’s thrush, pine siskin, 
gold crowned sparrow, song sparrow, fox sparrow, Brewer’s blackbird, scrub jay, stellar jay, quail, pygmy 
nuthatch, northern spotted owl, great horned owl, red-tailed hawk, turkey vulture, falcon, golden eagle, 
flickers, downy woodpeckers, hairy woodpeckers, ladderback woodpeckers, red sapsuckers, nuttall 
woodpeckers, Wilson's warbler, Townsend warbler, yellow warbler, house wren, winter wren, 
hummingbirds (Anna’s, Allen’s and Rufus), mourning doves, peewees, black-capped chickadee, titmouse.  
Other migratory species include cedar waxwings, robins, grosbeaks, and orioles. 
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Figure 17. Limbing up example in Mill Valley where canopy habitat is destroyed. 
 


Most limbing up is done to provide more light for people’s homes and to remove restrictions to 


their views.  Other herbaceous vegetation that is found in the riparian zone and shelters creeks and provides 


food opportunities is critical to salmonids.  Excessive limbing up and tree canopy and herbaceous 


vegetation removal has other consequences, as well. Consistent exposure of creek waters to sunlight causes 


temperature increases in the water, making it uninhabitable for salmonids that require low water 


temperatures; steelhead are slightly more resilient to higher water temperatures than coho (CDFG, 2003; 


Leidy et al., 1998, 2005; SRF, 2010).  


All streams known or suspected historically to support coho salmon are characterized by 
cool summer water temperatures, suitable spawning and juvenile rearing habitat, distinct 
surface water connections to the estuarine and marine environments, as well as stream 
flows during the months of February through May suitable for smolt out-migration. 
(Leidy et al., 2005, p. 220) 


 
Juvenile coho salmon prefer habitats where water temperatures for rearing are generally between 


12-16° C, and do not exceed 18-20° C for extended periods (Bjornn & Reiser, 1991; Welsh et al., 2001; 


Moyle, 2002). Leidy et al, who gathered data from the San Francisco Estuary in 2005, reported that  


While long-term data on stream temperatures are not available for most estuary streams, 
we did gather single-event temperature data during summer months when water 
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temperatures are annually the highest and, presumably, the most critical for determining 
suitability for juvenile coho salmon. We assumed that streams with flowing water and 
temperatures ranging between 12-18° C during summer months (May-October) were 
suitable for juvenile coho salmon. (Leidy et al., 2005, p. 228) 
 


Sunlight exposure also causes algal blooms that deplete available oxygen for fish, and increases 


evaporation and depletion of the water supply. At night, light pollution makes it into the tree canopy and 


into waterways, disturbing the biological functions of fish and birds and increasing the likelihood of 


predation.  With steelhead, during egg incubation the amount and incidence of light received affects both 


development and larval survival.  


Most salmonids exhibit light avoidance behaviors. Therefore, the removal of vegetation 
that decreases cover can limit the availability of preferred habitat for salmonids. To the 
extent that the removal of in-stream and streambank vegetation also reduces shading, 
water temperatures can be expected to increase. Changes in temperature can alter the rate 
of egg development, growth rates and rearing success, species competition, and 
community composition. (Beschta et al., in Bolton & Shellberg, 2001, p. 16) 
 


A solution would be to adopt parts of the Countywide Plan 2007 such as Stream Conservation Areas 


(SCAs), which in Marin County are 100 feet, and where size and setbacks are informed by studies 


conducted by experts and protections are insured for the functions of riparian vegetation (Marin 


Countywide Plan, BIO-4.b p. 2-36) (Appendix 20) (Marin County, 2007).  However at this time and 


because of the inadequate protection of riparian trees, upland trees, native trees, and trees on developed 


properties within the county’s jurisdiction, and because the county tree ordinance is still in dispute and 


being revisited by the BOS, this section has not yet been recommended for consideration of adoption. 


According to the Marin Countywide Plan 2007, under the heading “City Centered Corridor” (pp. 2-29): 


“For parcels more than 2 acres in size, provide a minimum 100-foot development setback on each side of 


the top of bank. For parcels between 2 and 0.5 acres in size, provide a minimum 50-foot development 


setback on each side of the top of bank.”  Included in the SCA protections would be native trees as well as 


herbaceous vegetation. In addition to the potential for SCAs in the city, streams of all sizes, including level 


one (headwaters and ephemeral), level two (tributaries), and level three (main stem) streams, would 


become conservation and habitat easements wherever possible.  Compensation for conservation easements 


where property owners are unwillingly to donate them could be funded by numerous large foundations, 


some that reside in Marin, as well as by private donations; the easements could also be publicly funded, 


though this is less likely in the current economy.  I have also proposed a watershed property tax assessment 
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that I suggest be supported by the County watershed planning group. In this way, ecologic contiguity for 


monitoring, habitat conservation, and restoration may have potential to reconnect fractured ecosystems 


(Appendix 19).  This would facilitate conducting more comprehensive and informative biological and 


watershed assessments and studies, thus aiding in policy determinations informed by data.  Many 


specialists in conservation easements have been encouraging about the possibility of achieving these goals, 


such as the Trust for Public Land.  In the case of National Audubon Society vs. Superior court about Mono 


Lake, the court decreed that in the interests of “expanding the ancient doctrine to include recreational and 


aesthetic values and the importance of the lake to wildlife,” Mono Lake has "public trust values" that the 


state has an obligation to maintain. In the words of the Court,  "The public trust . . . is an affirmation of the 


duty of the state to protect the people's common heritage of streams, lakes, marshlands and tidelands" 


(http://en.wikipedia.org/wiki/Public_trust_doctrine). 


The public trust doctrine has been recognized elsewhere are being appropriate in the defense of 


resource management:  


Of all the concepts known to American law, only the public trust doctrine seems to have 
the breadth and substantive content which might make it useful as a tool of general 
application for citizens seeking to develop a comprehensive legal approach to resource 
management problems. (Sax, 1970) 
 


Another issue that must be taken into account when determining setbacks is slope, as indicated in the 


RWQCB Buffer report.  And, because of the special status steelhead in Mill Valley, it is recommended to 


not have a riparian setback of less than 50 feet from the top of bank, in any case, including parcels smaller 


than .5 acres.  The city-centered corridor is where most of the viable salmonid habitat exists, though habitat 


water quality is affected by ecosystem-wide urban impacts.  A riparian buffer zone and setback on a small 


property may indeed include a large portion of that property.  The impact to usability, i.e., patios, small 


structures, playgrounds and gardens, would depend on the length of creek and riparian zone in the yard.  


It is hoped that residents will undertake restoration and buffers with the same feeling they have for 


parks, since the riparian vegetation, creeks, and park are in their yards.  Besides providing protections for 


salmonids, a riparian buffer zone will help address some flood issues also.  Residents and city staff should 


consider the following scenarios.  We cannot ignore the fact that sea level rise projections might well be 


realized and recent indications are that it is occurring faster than originally predicted.  Being too close to 


the creek will increase liability for the city emergency, planning, and management divisions and impact 
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residents and businesses, according to FEMA maps, BCDC maps, the Pacific Institute, and Point Reyes 


Bird Observatory maps. 


The following tenets, excerpted from Countywide Plan 2007, could be easily applied to Mill 


Valley at the cost of a $50 per parcel per annum watershed assessment and restoration parcel tax; however, 


I recommend adding a Coast Miwok tribal member (FIGR) to the list of professionals contributing to the 


comprehensive study. 


BIO-4.b Reevaluate SCA Boundaries. Beginning with the City-Centered Corridor 
and smaller parcels, conduct a comprehensive study to reevaluate standards used to 
protect SCAs and regulate development adjacent to streams. The study shall 
consider available data on stream protection and management standards, their 
effectiveness, and the effectiveness of the current standards used in Marin County, 
including the 50- and 100-foot setback distances (plus additional setbacks from the 
edge of riparian vegetation where applicable). The study shall consider stream 
functions on a watershed-level basis, and include input from professionals such as a 
fluvial geomorphologist, hydrologist, wildlife biologist, and vegetation ecologist, 
together with resource agencies and interested members of the public. Each SCA 
should encompass all woody riparian vegetation and be of sufficient width to filter 
sediments and other pollutants before they enter the stream channel. Careful study 
may be needed to distinguish woody riparian vegetation from other types of 
woodland or forest vegetation in some areas. (Marin County, 2007, p. 2-36) 
 


Financial Impacts of Proposed Changes 


If the code changes proposed in this project are adopted, the financial impacts of the Creek 


Setback Ordinance, Tree Ordinance, and Riparian Ordinance, in the short term, can be significant when 


restoration occurs at the impacted riparian sites.  Implementation of these changes is an investment in 


natural and built infrastructures.  A well-functioning ecosystem has greater success for multitudes of 


species and biologic services and is more sustainable without needing as much human intervention in the 


future.   


The changes in the Creek Setback Ordinance proposed here would necessitate repair and 


augmentation to road engineering, bridges and culverts; removal of fish passage barriers; stream bank 


alteration; establishment of in-stream structures for habitat; fence removal and reconstruction; riparian re-


vegetation; establishment of a native plant nursery; establishment of off-stream channels; laying back 


incised creek banks; bringing in large, woody material; and establishing stream conservation areas. In 


addition, a comprehensive, community-wide program of outreach and education, employing experts, would 


be a primary result of these policy changes.  Initially, engineering and restoration costs will be significant 


in the early stages of restoration and future effects may be impossible to predict except for flooding and 
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intrusion of sea water into the creek and developed flood plain of the Sycamore region caused by climate 


change and projected sea level rise. 


Removal of fish passage barriers will be the most costly, and although a watershed restoration 


engineering firm, Ross Taylor and Associates, began a limited assessment of fish barriers, the assessment 


has not been completed (I have requested that Mill Valley StreamKeepers allot some of the grant money 


they have received to the completion of this assessment).  However, once removal is completed, it will no 


longer be necessary to direct funds toward the engineering and construction of bridges and culvert re-


sizing.  Bridge crossing redesigns and construction costs could range in cost from over $1 million for 


certain bridges to less than $100,000, dependent on the project site, temporary road closures needed, creek 


de-watering requirements, and temporary detours.  (My numbers are cursory and based on numerous site 


projects I have seen, up and down the coast, as well as what I have learned while participating in numerous 


fish passage barrier removal seminars, talking to and attending seminars with Kallie Kull, the county 


employee in charge of barrier removals, speaking to engineers, seeing the projects of Ross Taylor and Mike 


Love, and attending focused conferences such as the Coho Confab and the Salmon Restoration Federation 


conferences).   On new and re-development of building projects on private property where watercourses 


exist, applicants will have less land to develop and greater restrictions. It is hoped that in obtaining these 


easements, regulatory taking can be asserted if necessary; however, the goals of access and protections may 


certainly be achieved voluntarily, with actions as simple as deed restrictions combined with municipal 


codes (Appendix 19).  In a taking, expensive compensations may make this route more difficult and 


contentious.  Under the public trust laws in order to preserve a public natural resource and uphold the 


endangered species act conservation easements should be achievable.  Construction projects will ultimately 


be more restricted and expensive initially, but this will be offset by long-term public and ecological health 


of streams as shown by clean water, less pollution, decreased erosion of land and turbidity, increased bio-


diversity, return of biologic and ecosystem services, more oxygen, more connection to the community and 


the watershed, and increases in natural resources and safety.  


The time-line of watershed improvements needs to be determined by a watershed assessment 


study.  The latest figure on the cost of a watershed assessment addressing the fisheries impediments in the 


entire watershed is around $50,000 by Ross Taylor and Associates in 2011. 
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It is difficult to determine how the effects of these ordinance changes can be extrapolated over 


time in terms of direct financial impacts, especially since restoration incorporated into planning in this 


locale and, as part of code, is not available for comparisons.  The current data are insufficient because 


impacts of urbanization on streams have been occurring for a relatively short period historically - in Mill 


Valley, approximately during the last 100 years, and restoration in this field is still nascent compared to 


natural progressions in ecology.  What still needs to be factored in to the equation are the benefits to society 


of natural capital and ecosystem services supplied by healthy creeks, healthy flood plains, riparian zones 


with wildlife, and the opportunities for recreation and community building.  Restorations of suburban 


watersheds such as San Luis Obispo and Morro Bay and rural watersheds and such as in the Klamath and 


Smith River basins are showing positive results in water quality and habitat improvements.  BMPs, though 


applicable in restoration of riparian projects, sometimes have unintended consequences, which is why 


adaptive management principles would be applicable, thus affecting costs.  Adaptive management 


principles allow for new data and information to chart the direction of mitigations and response throughout 


time.  The idea that a restoration is only conducted from a fixed point and considered finished is not viable 


in natural systems that are ever evolving and responding to external and internal environmental changes.  


Reassessing projects on a continual basis will give restoration its best chance for success and addresses the 


most current data.  Long-term watershed stewardship by the community, informed by experts, is the most 


appropriate approach to moving forward.  Challenges such as the effects of climate change may bring 


further unforeseen impacts to the watershed in the form of droughts and more frequent and greater 


flooding.  With the current data projections by federal Agency of Emergency Management Agency and the 


Sycamore area that the flood plain is at around 15 feet above sea level, Mill Valley can anticipate an 


increase in the effects of sea level rise and climate change and incorporate this into the building and natural 


resource codes accordingly.  The city is starting to address this issue; it will be working on the creek 


ordinance at the encouragement of some members of the council and a former mayor, Ms. Peters, who read 


my case study and has requested this paper.  The council has also publicly stated that they want to protect 


the creeks and fish and it voted unanimously to protect the creek surrounding the La Goma appeal. 


Repairs to damaged hydrologic systems have the potential of lessening flooding, thus providing 


long-term security, safety, and public health.  Decreases in reconstruction and insurance costs and 
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improved fire and flood safety will follow.  As the watercourse becomes healthier and more naturalized, 


land values may increase and the creek will become more of an asset than a liability.  Lessened flood 


potential, clean water, native animals, a more bucolic setting with better vistas and less dense development, 


and a greater area for peaceful reflection and recreation all have the potential to increase property values 


along the creeks. Flood mitigation, eco-restoration, and engineering plans of road, bridges, and 


watercourses need a cooperatively implemented plan that addresses all the potential issues, not separate 


from one another. 


The tree ordinance financial impacts are difficult to calculate without a plan in place, and are 


dependent on a multitude of factors.  Financial impacts could be broken down into categories of exotic and 


invasive removal, seed collection and propagation, nursery management, replanting, pruning and cataloging 


existing native riparian trees and understory vegetation, and ongoing maintenance and data collection costs.  


These costs can all be offset by partnering with watershed groups, rotary, scouts, at-large volunteers, local 


residents, schools, and neighborhood associations.  Such community support of ecologic restoration efforts 


is by no means unusual, and does much to reduce the financial impacts of improved ordinances.  For 


example, community organization restorations are currently taking place in the Lagunitas, Five Creeks, 


Napa River, and Cotati watersheds, to name a few.  SPAWN, in Lagunitas, and Cotati Creek Critters grow 


their own nursery stock for restoration projects.  The Muir Woods National Monument (part of the 


GGNRA) grew its own stock from their multi-million dollar watershed restoration of Big Lagoon-Muir 


Beach, with the bulk of the plant work done by volunteers.  In almost every case, is it has been volunteers 


from every walk of life that have replanted and tended, what will be, hundreds of thousands of plants.  It 


has required tens of thousands of person hours to achieve these goals.  Yet the proof is in the completion of 


numerous projects.  Volunteers continue the process of maintenance and adaptive management in all of 


these restoration projects.  I believe that as we shift our focus from development to holding our species 


diversification in high regard, as the Coast Miwok once did, then having birds and fish nearby to appreciate 


and enjoy will also increase property values.  Fewer pesticides will be necessary when more birds and fish 


are available to prey on insects.  Fewer herbicides will need to be used if non-invasive and native plants are 


allowed to flourish.  Trees and vegetation that are native to Mill Valley will require significantly less water 


and maintenance at first, and will require no water once established.  Many of the native trees are naturally 
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fire resistant and less pyrophytic (flammable). This lower maintenance will mean lower irrigation costs and 


water usage.  Fewer erosion problems will occur where the riparian vegetative zone is in place to hold the 


steep hillside soils (Appendix 23). 


The idea of creating contiguous conservation easements throughout the watershed may be a 


productive way to address system-wide concerns.  In the long term, stakeholders who sign agreements for a 


riparian protection conservation easement, in perpetuity, may be eligible to receive a federal tax deduction 


(Appendix 19).  The Riparian Ordinance will have the same effects as the Creek Setback Ordinance and 


Tree Ordinance combined and will be the blanket ordinance that links the ecology of the two ordinances 


under a single ordinance.  Thus, the cost of the tree and creek setback ordinances combined will be the cost 


of revegetation, conservation, rebuilding of roads and bridges, and creek restoration.  The funding could 


come from a variety of sources, including general funds, as described in the MVGP, parcel taxes, local, 


state, federal, and private foundation grants, fundraising drives like “Pennies for the Planet,” private 


donations, volunteers, pro-bono work, etc.  The added expense of the riparian ordinance will be in 


designing new policies and contracting and implementing studies and surveys related to the biology and 


ecology.  Many of the above proposals are already included in the MVGP and have yet to be implemented 


or funded; the city has continually tabled these projects and ignored its responsibilities to implement the 


plan, instead funding recreation projects that do further damage to the ecosystem.  Presently, the City 


Council has expressed concern that these past actions have led to an unsustainable situation that must now 


be addressed. 


Conclusion 


The riparian zones and watersheds of Mill Valley were once the lifeblood and wealth of the Coast 


Miwok and early settlers, providing sustenance that allowed the Huimen tribe to survive in Anamas for 


thousands of years.  Carefully honed, fine tuned, and site specific IK and TEK was passed down for 


centuries from generation to generation, evolving in equilibrium with the natural world.  When the Spanish 


ship the San Carlos arrived in 1775 carrying Father Vincente Santa Maria and Captain Ayala, these men 


spoke about the beauty and bounty of the land and intelligence of the native people (Goerke, 2005; 


Margolin, 1983; Heizer & Elsasser, 1980; Smith, 1993).  But now, in Mill Valley, animals are struggling to 


stay alive and humans are ubiquitously impeding their survival. 
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Today the creek has become relegated to an alleyway with water, often a nuisance, hidden under 


paved parking lots and behind buildings, considered a source of potential flooding, and collecting garbage 


and a proliferation of invasive plants.  Little attention is paid to its significance in the ecosystems of Mill 


Valley.  Parking lots abut the creek, auto body repair shop foundations retain creek banks, and a hodge-


podge of backyard fences line the creek, impossibly close if one considers the welfare of the ecosystem.  


Houses and auxiliary structures line the creek within the current 30-foot setback, built before there were 


any codes prohibiting such.  Landscaping of private homes in Mill Valley contains mostly trees and plants 


that evolved on another continent, without consideration that the animals that evolved here might not be 


able to adapt to these plants and trees.  Some property owners guard these waterways as sacrosanct without 


the benefit of IK, TEK, or understanding of how to care for them.  Other cities have done much better; for 


example, the restoration of the Rio Salado in the industrial portion of Phoenix, in which Phoenix addressed 


a derelict five-mile stretch of the Rio Salado river that flows through its most heavily industrialized areas, 


removed thousands of tons of debris and tires, built walking and bicycling pathways, and planted tens of 


thousands of trees and plants on the banks and slopes of the river and established wetlands.  Today, it is a 


lush riparian area with thousands of migrating butterflies and birds, providing a home for over 100 species 


and a recently opened Audubon Center.  An area that once had no intrinsic “economic” value and little 


natural resource value now has values of biodiversity, community and community pride, aesthetic beauty, 


nature appreciation, recreation and education and increased property values for the adjacent residences and 


businesses.  These benefits are all quantifiable (City of Phoenix, n.d.).  


Other examples include the restoration of the San Lorenzo River in Santa Cruz, California; the 


small, community-based restoration of Cotati, California; even Passaic, New Jersey, whose riparian 


ordinance has received EPA acclaim as a model ordinance.  Each community recognizes its creeks as vital.  


Unfortunately, many of Mill Valley’s citizens seem to remain unaware of the impact of daily human 


activities on our creeks. 


The creeks once spoke to the people here, even those of European descent who fished its bounty, 


and the children who played in it and learned some life lessons.  The creeks bound the people together in a 


way that is foreign to our current paradigm.  What occurs upstream affects everything and everyone 


downstream.  Citizens are awakening to the lost promise of drinkable water rushing over rocks and logs, 
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streams filled with jumping salmon and trout, birds chirping, arguing, singing and rearing their young, 


frogs croaking or singing and clumsily splashing to feed, salamanders crawling deliberately to some 


unknown destination.  Many people who have lived here a long time want the city and the watershed 


groups to help bring back what has been lost.  Some come to the Mill Valley StreamKeepers watershed 


meetings and ask what can be done.  The MVSK has been trying outreach with Mill Valley government for 


a very long time, yet it has not been successful in impacting policies so far, despite attendance and 


imploring at public hearings and meeting after meeting; the developers are winning.  Mill Valley 


StreamKeepers is a small organization.  It has no membership other than board members who have little 


time to commit.  In the past, its funding has been very minimal and it only meets once a month, which is 


insufficient to protect the resources it seeks to protect.  For a watershed group to be successful in a 


watershed including ACM and Coyote Creek in an area of about 11 square miles, containing over 22,000 


people, it needs to be reflective of many more caring constituents who can help create change.  For 


example, SPAWN, which serves the Lagunitas Creek watershed, with a population of under 4,000, but 


encompassing 103 square miles, has several fulltime employees, a cadre of volunteers, and good funding 


sources for large scale projects. 


In order to take the time necessary to reassess the situation, the city needs a three- to five-year 


building moratorium, like the one the county instituted for two years.  Re-examining and rewriting the 


Creek Setback Ordinance and Tree Ordinance and adding a new Riparian Ordinance would be a beginning.  


New ordinances incorporating sound riparian planning and restoration will significantly enhance the future 


for Mill Valley’s citizenry and biodiversity and honor its commitments to environmental protection, 


conservation, and sustainability.  County funds of $680,000 and grant funds to MVSK of $52,000 have 


been made available to help the community change the dynamic, restore habitat, and begin to assess the 


real functionality and health of the watershed as it relates to habitat, flood control, and long-term 


sustainability.  With many lots developed along the streams, the city is in many ways too built out, yet there 


are still opportunities for restoration, education, and outreach on a resident-by-resident, site-by-site, 


community-wide basis (Peri, 2005; Cummings, 2010; USFS, 2010; Kier, 2005; CDFG, 2010; NOAA, 


2010).  People who would be willing to participate in these activities have yet to be contacted, but MVSK 


received a $2,000 grant for outreach and publication of their brochure with a full watershed map to be 
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distributed to thousands of MV citizens by September of 2011.  They will also be including the Fish-


Friendly Guide published by the Marin County Stormwater Pollution Prevention Program. 


 More protective policy changes and mitigations to developments for riparian and stream habitat 


improvement can still occur.  Conservation easements, replacing culverts and bridges, removing fish 


barriers, improvement of water quality, and native plant restoration and preservation can improve fish 


migration for spawning.  Stream areas that have been concretized and channelized can be taken out and 


returned to a more natural setting with creek banks laid back and revegetated.  Wildlife and fish 


populations can be monitored on an ongoing basis.  Hydrologic flows during peak storms can be improved 


and groundwater can be recharged (Peri, 2005; Dolman, 2008; Love, 2010).  While there will be limits to 


what can be done in this urbanized setting, there are enough examples of restoration in municipalities like 


Cotati and Lagunitas that have been successful in restoring urban creek habitat in watersheds of similar size 


to that of Mill Valley.  We can rewrite the laws to reflect a concern for future generations, where the legacy 


of good stewardship is what we leave to future generations. 


I have concluded that the most effective way to begin community-based restoration of the 


watershed in Mill Valley is to emulate the plant nursery, lecture programs, and plantings maintained and 


conducted by Cotati Creek Critters as preliminaries to restoration and community building.  Through 


honoring of the traditional ways of the Coast Miwok tribe, we can learn to live more sustainably and gently 


on the land and to consider sacred those things that are primary elements of our survival.  


However, after reviewing the ordinances and witnessing continued dense development along the 


creeks despite the scientific arguments and entreaties of the Mill Valley StreamKeepers and others, it is 


obvious that the causes of habitat degradation need to be addressed fundamentally.  After or during this 


period of moratorium (three years at a minimum), it will be necessary to work towards community-based 


restoration.  And after several interviews of residents in the community, it is clear that many in the 


populace are interested and ready to make changes, and they are aware of some of the potential costs (the 


Mill Valley population is 22,000; the median home price is $932,000; and the median annual income is 


$108,000; in light of this relative wealth and of my 20 years of experience within the community, it appears 


to me that the population would be open to learning more about the value of protecting and restoring the 


natural environment and to providing funding and volunteer support for these efforts).  It would be 
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advantageous to take positive actions before events such as increased flooding and extirpation of special 


status species force us to.  The intractable history of the Mill Valley government must change and 


eventually take into consideration the concerns expressed in this paper.  With the knowledge, inspiration, 


expertise, and research of other municipalities and counties available to the Mill Valley local government, 


we will have the tools for making meaningful policy changes.  The question becomes, will people adapt to 


changing regulations voluntarily once they understand why they are necessary?  


Also, it is encouraging to note that recently, many government agencies and non-profits have been 


actively pursuing, and including in policies, the vast wealth of knowledge that the Native Americans have 


developed over thousands of years of successful watershed stewardship.  This contemporary inclusion of 


living Native Americans, their values, culture, and ancient ways into the dialogue, is widely recognized as 


an imperative to achieving successful environmental restoration and policymaking.  I hope that Mill Valley 


will adopt these valuable tenets of land use policies and ecosystem ethics that are deeply rooted in 


knowledge, experience, and love of the earth, its creatures, and the natural world.  
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EXISTING AND PROPOSED MILL VALLEY CODES AND 


ORDINANCES 
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Existing Ordinances, Rationales for Proposed Revisions, and Suggestions for Revised 


Ordinances 


 In this chapter, I present the existing Creek Setback Ordinance in its entirety and my proposed 


Revised Creek Setback Ordinance, in which I discuss the rationales for change and distinguish the 


proposed changes and additions by the use of italics.  The discussion of rationales is intended to support 


legal revision of the ordinance by the Mill Valley City Council and Planning Department.   


I then present an entirely new proposed Riparian Zone Master Plan: Mill Valley Biological 


Diversity Legacy based on the adopted statutes of the Mill Valley General Plan of 1989. As with the 


section on the Creek Setback Ordinance, I provide support for my suggestions through discussion of 


particular elements to assist legal planning of the final revision adopted by the City Council.  Because 


nothing like it has existed in Mill Valley before, I have put this entire section in italics.  I include a model 


ordinance, the Ordinance on Riparian and Watershed Policies and Development and Conservation 


Guidelines for the City of Mill Valley, California, based on an ordinance that has been proposed for Napa 


County and adapted for Mill Valley, to give an idea of appropriate wording. 


Finally, I present sections of the present Heritage Tree Ordinance, a rationale for proposed 


changes, and suggested changes that address incongruities between the current ordinance and other 


ordinances that are in effect. 


Creek Setback Ordinance: Existing Ordinance and Revisions 


Existing Creek Setback Ordinance 


 The following is the current Creek Setback Ordinance as it now exists in Mill Valley.  (The 


underlined headings are part of the ordinance and not subheadings of Section II.) 


Chapter 20.76 


Creek Setback Ordinance 


Sections: 


 20.76.010  


20.76.020 Creek Setback Requirements 
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20.76.010 Purpose 


The City of Mill Valley seeks to protect, maintain, enhance and restore Mill Valley’s streams and 


waterways and adjacent riparian habitat and wetlands; to prevent further degradation of habitat and water 


quality; and to limit or mitigate the impacts of development activities within the riparian areas.   


Riparian areas adjacent to creeks provide shade, sediment transport, nutrient and chemical 


regulation stream bank stability, input of large woody debris and organic matter, hydrologic control of 


floodwaters, and educational and recreational opportunities.  The purpose of the creek setback is to 


conserve the quality and quantity of remaining riparian habitat and water resources and to provide for the 


recovery of Steelhead trout (Oncorhynchus mykiss, listed in 2000 as a “threatened” species under the 


Endangered Species Act) and other anadromous fish historically found within the Mill Valley watershed.   


The intent is to allow development that is compatible with the important physical, habitat, 


aesthetic and recreational functions of the riparian areas within the City’s watershed, while ensuring that 


these functions and values are protected in perpetuity.   


20.76.020 Creek Setback Requirement 


No structures are permitted within the 30 feet of the top bank of the following creeks within the 


City of Mill Valley; Warner Canyon, Corte Madera Del Presidio, Sutton Manor Creek, Cascade Creek, Old 


Mill Creek, Reed Creek (the “ Creek Setback Area”) (Ord. 1211, Sec. 2 December 5, 2005) 


Rationale for Proposed Revisions 


Mill Valley has the unique responsibility of retaining its watershed as a functional riparian 


habitat for the greater Bay Area for several reasons.  Coho salmon were historically present in ACM and 


only three other Bay watersheds (Leidy, 2005) and freshwater shrimp, steelhead trout and other species 


provide food sources for numerous species within and beyond the city limits of Mill Valley.  Good coho and 


steelhead habitat still exists in many creek locales (Peri, 2007; Leidy, 2005; Reedy, 2007).  Eelgrass bed 


health in Richardson Bay is directly affected by the ACM.  Sea birds and terrestrial and marine mammals 


are reliant on some species that proliferate throughout the Bay Area.  As these species may have declined, 


it is incumbent upon Mill Valley to continue to preserve their historic breeding grounds that are in the city 


limits and the Greater Mill Valley watersheds of Coyote Creek, Sutton Manner, and Arroyo Corte Madera 


del Presidio. To be good stewards, Mill Valley will adhere to CDFG and USFW and USWFS 
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recommendations, partner Mill Valley’s watershed groups and other relevant agencies of Marin County, 


the Flood Control District, Estuary Partnership, San Francisco Bay Joint Venture, North Bay Watershed 


Association, Bay Area Watershed Network, the Bay Institute, etc., by implementing these planned efforts 


focused on future biodiversity and generational succession through state of the art restoration projects.  


Ecosystem Repair.  The historic hydrology and watershed ecosystem of Mill Valley once 


supported an ecologically rich biosphere of plant and animal life.  The indigenous animal species that were 


once part of the ecosystem reliant on healthy creeks have almost disappeared.  Several species including 


coho salmon (Oncorhynchus kisutch),  California freshwater shrimp and red-legged frogs (ESA federally 


and CESA state listed) have been extirpated (extinct in this locale) and other species once prevalent such 


as steelhead (Oncorhynchus mykiss) are listed as threatened.  There are numerous species of riparian 


plants important to wildlife that are diminishing significantly as a result of anthropogenic causes.  One of 


the primary causes is development and building in sensitive areas.  Another cause is exotic invasive plant 


and animal species.  Because much of Mill Valley’s development is directly adjacent to riparian zones and 


affect the watershed, mitigations are necessary to preserve these outstanding features that are critical to 


many things:  water flow management during stormwater run-off periods, habitat preservation, bio-


diversity, sustainability, long-term clean water supply, ecosystem preservation, human and natural 


landscape integration for long-term public health.  


Parks and Recreation: Historic Legacies and Degradation of the Commons. Miller Park has 


suffered from enormous degradation including the following: incising of watercourse (ACM), a fish barrier 


dam, complete loss of under-story native vegetation, erosion of top soil, removal of redwood duff, 


compaction of soil and release of fine sediment during rains into creek from loss of cover.  Mountain bikes 


are the significant contributors to this terrestrial and vegetative degradation.  This violates California State 


Fish and Game and Marin County Stormwater Pollution codes and Clean Water Act codes.  The city will 


prevent further degradation in its streamside and estuarine parks (Bayfront, Miller Park, West Blithedale 


Park, Old Mill, Sycamore) and begin to restore these parks by preventing mountain bikes from entering 


and further degrading the habitat.  Similar issues exist in Old Mill Park from mountain bikes, dogs, lack of 


seedling protections and where repeated application of excessively thick wood chip mulch for the Mill 


Valley Art Festival have rendered the understory inhospitable to restoration plants.  Restoration attempts 
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by the city, MVSK, STRAW, MCSTOPPP and Prunuske Chatham Inc. have been hampered by these four 


issues. 


Building and Land Use.  Construction, grading, excavation, creek diversions, unregulated wells, 


tree canopy removal and thinning as well as vegetative site clearing for construction and fire safety 


clearances all have the potential to do damage to the creeks.  Water quality, riparian habitat, erosion, 


siltation, hydrologic flows and flood plain management are all impacted by construction activities that 


have been proven to be the single most detrimental human activity, besides pollution, to creek hydrology 


and habitat.  Mill Valley is already surrounded by steep, unstable hillsides.  Issues related to development 


on the flood plain such as potential “Ground Failure” due to liquefaction, subsidence, flooding, 


stormwater and tidal inundation, dam failure (Cascade), rising sea level and tsunamis (see Appendix 6) are 


addressed in the General Plan. Estuary and tidal marshlands have had their evolutionarily functional 


integrity (fluvial geomorphology) compromised.  The compromised ability of tidal marsh to buffer the city 


from catastrophic events, such as tsunami and high tide combined with extreme stormwater run-off and 


constricted inadequate channel flows, increases the likelihood of flooding.  


Grading and Construction Impacting Slopes/Tidal Marsh Estuary.  The city shall ensure that 


grading and construction on undeveloped upper hillside lots or any new or altered development does not 


increase erosion, slope failure, loss of soil, sedimentation in-stream, turbidity, damage to down-slope 


properties, downstream flooding, detrimental vegetation loss, or degradation of wetlands.  No new 


development, including sport fields or recreation facilities, shall occur along the shoreline of Richardson 


Bay or the historic flood plain (Appendixes 5 and 19 ), thus preventing exposure of people or property to 


flooding.   


Restore Wetlands and Ecosystem Protections. Critical habitat and limited fisheries ecosystem 


habitat will be protected and historic wetlands restored; allowing juvenile fish, fish such as tidewater goby, 


to grow and exist and anadromous fish (Oncorhynchus Mykiss and Oncorhynchus Kisutch) to have a 


nursery and acclimate to changing salinity conditions in their out-migration after smoltification and during 


spawning returns.  Forage species such as bivalves, benthic macroinvertebrates that are lower on the food 


chain, will be considered protected as part of the ecological balance in sustaining higher order fish. 


Restoration of upper Richardson Bay wetlands and ecosystem protections will be provided forward in MV 
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policy and implemented as per Draft USFWS Draft Tidal Marsh Recovery Plan for San Francisco Bay 


2010, California Department of Fish and Game Coho Recovery Plan 2004.  Numerous studies have 


indicated the primary importance of estuarine health in fish, mammal and bird populations. 


Water exports significantly changed the flow regimes and tidal mechanisms 
within the San Francisco Estuary and near-shore coastal waters. Fluxes in both 
the marine and estuarine habitat quality have contributed to the listing of 
several estuarine-dependent fish species (e.g. delta smelt, coho salmon, and 
green sturgeon) by state and federal agencies. (LeDoux-Bloom, 2010)22  
 
Causes of continuing decline likely relate to over appropriation of stream flow, 
degradation of estuarine, riverine, and riparian habitat, and water quality 
concerns including sedimentation, temperature, and runoff contamination… 
Next, juveniles reared in high growth rate habitats such as estuaries have a 
large survival advantage at sea. Moreover, juveniles may retreat to upstream 
habitat after estuarine rearing. In a study, these second outmigration individuals 
were mostly of anadromous ancestry and comprised the bulk of returning 
steelhead adults. (Becker, 2010) 23 
 
Several studies and observations have recently provided new insights into the 
fate of nomads and the role of the stream estuary ecotone and estuary in 
developing this life history strategy that promotes coho resilience. (Koski, 
2009)24   


 
For public safety and future fisheries, all opportunities to restore the estuary to provide a buffer from high 


tides, rising sea waters and storm degradation will be pursued and incorporated into a comprehensive 


watershed plan as per Draft Recovery Plan for Tidal Marsh Ecosystems of Northern and Central 


California by the U.S. Fish and Wildlife Service 2010. (Will be updated and codified after comment 


period.)  


The county and city, comprising the greater MV watershed, shall regulate all new and altered 


development and vegetation removal to ensure that site preparation and construction do not cause or 


contribute to erosion or slope failure.  Further development shall be located only in the most accessible, 


least environmentally sensitive (where no threat to riparian, threatened or endangered species or in-stream 


habitat exists) and most geologically stable area or areas of a development site.  Excavated earth in 


riparian or uphill from riparian zones that is moved must be accounted for in its transition phase for all 


building and development.   


 


                                                
22 LeDoux-Bloom, 2010, p. 132. 
23 Becker, 2010, p. 148. 
24 Koski, 2009. 
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Suggestions for Revised Ordinance 


Chapter 20.76 


Creek Protection Ordinance 


Sections: 20.76.010, 20.76.020 Creek Setback and Watershed Requirements 


20.76.010 Purpose: 


The City of Mill Valley will protect, maintain, enhance and restore Mill Valley’s streams and 


watersheds that contain riparian habitat, estuarine baylands and wetlands; to prevent further degradation of 


habitat and water quality; and to limit and mitigate the impacts of development activities in these areas for 


the future generations of Mill Valley’s citizens, and wildlife inhabitants particularly, birds, fish and 


amphibians.  Ultimately, issues of public safety and long term community health are addressed by a safe 


creek setback. (See definition of “creek,” in Oakland’s Creek Protection Ordinance in Appendix 18, p. 2).  


Mill Valley recognizes the vital importance and intrinsic value of its biodiversity legacy and the 


biological significance of riparian, wetland and estuarine zones for wildlife habitat, long-term public 


health, clean water, flood control, aesthetic beauty, sustainability and quality of life for all its citizens and 


future generations.  This ordinance is a reflection of Mill Valley’s commitment to the public health and 


safety, indigenous ecological stewardship and watershed concerns, including Greater Mill Valley, that 


connect its citizens to one another through these policies. 


 
Figure 18. Lower Arroyo Corte Madera del Presidio showing development in setbacks (aerial photo 


courtesy of Google Earth). 
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Table 3.   
 


Creek Setback Comparisons. 


 


20.76.020 Creek Setback Requirement as per slope.   


No structures, including contiguous pavers, fencing and retaining walls are permitted within the 50 


feet of the top bank of the following creeks within the City of Mill Valley; Warner Canyon, Arroyo Corte 


Madera Del Presidio, Sutton Manor Creek, Cascade Creek, Old Mill Creek, Reed Creek or as per slope 


ordinance for creeks in slope Table (the “ Creek Setback Area”) (Ord. April 20, 2009). 


Table 4.  


Slope considerations for setbacks planning (Napa Code 18.108.025, proposed). 


Slope (Percent) Required Setback 
< 1 35 feet 
1—5 45 feet 


5—15 55 feet 
15—30 65 feet 
30—40 85 feet 
40—50 105 feet 
50—60 125 feet 
60—70 150 feet 


 


Watershed Plan  


Mill Valley honors its ancient legacy and knowledge of the Coast Miwok, who managed, lived in, 


and trod these same watersheds for at least 8,000 years and are still here today. (See Appendix 21, State of 


California Tribal Notification/Tribal Consultation Guidelines supplement to General Plan Guidelines. By 


incorporating living survivors into the current planning dialogue as stakeholders, we learn technical 


Creek Setbacks Agency Setback from Creek Setbacks determined by: 
Mill Valley Municipal Code 30 Feet Random 
Mill Valley General Plan, 1989 (still in 
effect) 50 Feet Random 


Marin Countywide Plan, Rural 100 Feet Zoning 
Marin Countywide Plan, Urban 20 Feet Zoning and lot size 
Marin Countywide Plan, Suburban 30- 100 Feet Zoning and lot size 
Lagunitas Creek Building Moratorium 
Setback 100 Feet Species/Environmental 


conditions/zoning/ MVGP 


Recommendation for Mill Valley 50 to 150 Feet 
Based on environmental 
conditions, flood potential 
and, slope, zoning 


City of Napa – Napa River (proposed) 35 to 150 Feet Dependent on slope (see table 
below) 


City of Santa Cruz 30-150 Feet Fluvial Morphology, Species 
Passaic, New Jersey 50 to 300 Feet Environmental/ Species issues 
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indigenous knowledge (IK) skills, practically, spiritually and evolutionarily, necessary for true 


sustainability.  This legacy and values will be reflected and recognized through communitywide best 


management practices (BMP) restoration efforts that achieve standards imperative for a functioning 


riparian ecosystem in the greater watershed system, regardless of arbitrary property or jurisdictional 


boundaries (Tipon, 2009; Anderson, 2005; Love, 2010; STRAW, 2010; Dolman, 2008; Collier &Thalman, 


2003). 


Restoration Guidelines in Riparian Zones 


Functioning riparian systems provide clean, clear water, handle floodwater, provide biodiversity, 


create structurally more stable vegetation systems, and prevent erosion.  Healthy riparian systems are 


sustainable and do not require herbicide, fertilizer and pesticide management.  It is recognized that the 


scientific community is now acknowledging technical indigenous knowledge (IK) and traditional ecological 


knowledge (TEK) in restoration.  This is particularly relevant regarding interspecies plant, animal, and 


fungi communities (Stamets, 2008; Nelson, 2008).25 Therefore adaptive management will be proposed to 


review this transitioning science periodically; recommend every 3-5 years (CDFG, 2004, 2010).  Removing 


invasive non-native plant species and replacing them with native species is a long-term and primary goal.  


Goals of future plantings in all riparian zones will be to emulate historic native habitat by over 66% with 


no net increase in invasive plant species.  Recommend reduction to 0% of all invasive species as identified 


by USDA 2010 & California Native Plant Society.  However, nesting bird surveys by qualified scientists 


will be conducted before non-native species are removed and Habitat Conservation Plans (HCP) will be 


implemented before vegetation removal occurs and in accordance with state and federal regulations 


pertaining to Coho salmon habitat according to the California State Coho Recovery Plan 2004, Draft 


California State Coho Recovery Plan 2010 and Nesting Bird regulations. Other species habitat and 


specimen protections as per ESA and CESA will apply. 


New Setbacks 


Superseding the General Plan of 1989 (Sec. 6-20), the creek setbacks will be at a minimum, 50 


feet from the upper creek bank (top of bank) or 60 feet from the center of the creek, whichever is greater, 


except in the flood plain area (as designated by FEMA, March 2009) where the setback will be a minimum 


                                                
25 Paul Stamets (2008), Bioneers conference. 
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of 50 feet from the upper creek bank (top of bank) at peak flood.  This buffer will allow natural migration of 


the creek.  This does not include sub-headwaters and seasonal tributaries, year round creeks and wetlands 


where setbacks will be determined by slope as per chart (Figure 14).  Tidal marsh setbacks are not 


addressed here.  This will insure infiltration of groundwater in the floodplain and upslope allowing the 


water table, and groundwater to stay recharged increasing creek flows, throughout the year, for the benefit 


of all species of plants and animals.  It will also address future sea level rise, predicted by scientists, from 


global warming and prevent further creek incising, which makes the creek banks dangerous with increased 


storm run off velocity and further subject to erosion.  Riparian vegetative buffer zones will slow 


catastrophic hydrologic events and prevent erosion.  Properties in the floodplain will be offered incentives 


to raise their homes above the predicted 100-year flood event and predicted sea water rise from global 


warming, and denied remodel permitting for failure to do so.  


EIR Requirements 


The city shall require an environmental review (EIR) and a permit for all stream bed or stream 


bank modifications and shall require revisions to the applications and mitigation measures, to comply with 


the Flood Plain Management Ordinance, the Riparian Zone Master Plan, and the environmental review 


completed on the project. These alterations must be in compliance with all codes of Joint Aquatic Resource 


Permit Application of the California Department of Fish and Game, Environmental Protection Agency and 


CEQA.  Upon notification by another party, i.e., citizen, neighbor, or Mill Valley StreamKeepers, non-


profit watershed group, or MCSTOPPP, the city shall conduct a site survey with an authority in riparian 


and creek ecology to determine alterations that were made to the creek and require residents to repair the 


creek damage at their own expense within the proper established restoration/ creek engineering protocols 


and guidelines and within the permit process.   


Survey Protocols 


The City of Mill Valley shall employ a biologist/ecologist, one fisheries specialist and one bird 


specialist, on a routine basis for creek, riparian, and tree canopy assessment and a fish survey at least two 


times per year to document smolt out-migration April through June and fish surveys in late summer and 


spawner surveys.  Smolt out-migration weirs should be constructed and monitored daily during the 


appropriate period, usually late March through June.  The city shall obtain permission from and partner 
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with the California Department of Fish and Game, USFWS, NMFS, and local watershed group before 


obtaining fish population surveys to avoid duplication.  Whenever possible, the city shall partner with 


relevant agencies and watershed groups and share survey data.  The city shall establish a committee using 


documents and data indicated below to inform policy changes that are overdue and required by state, 


federal, and county standards, rules, and laws. 


Watershed Assessment and Restoration Plan  


From now forward, the city will implement a watershed restoration plan as a budgetary item and 


allot monies on an annual basis for this end. (See Appendix 21: Basis for Comprehensive Watershed Plan, 


Watershed Planning and Restoration Efforts.) The city may implement a ballot measure for property 


taxation to this end.  The city will appoint an advisory board with consistent goals of restoration, riparian 


protections, stewardship and public safety (Figure 19). Community-based restoration projects that do not 


require permitting will be outlined in a pamphlet.  Projects that require permitting will be written up in a 


pamphlet with proper agencies, protocols, best management practices, contacts, and assistance provided.  


After completion of a watershed assessment, Mill Valley will begin the removal, mitigation, or 


augmentation of identified fish passage barriers with county assistance.  Mill Valley will begin identifying 


these projects by creating a timeline and prioritizing them based on salmonids/anadromous species impacts 


addressing their listed ESA, CESA status recommended as per NOAA Fisheries, USFS Draft 2010 


Recovery Plan for the Evolutionarily Significant Unit of the Central California Coast Coho Salmon, CDFG 


California State Coho Recovery Plan 2004. 
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Figure 19.  Recommended structure of a committee to identify, include, and work with relevant 


stakeholders in the code revision process. 
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Riparian Zone Master Plan:  


Mill Valley Biological Diversity Legacy Watershed and Riparian Ordinance 


Purpose 


The primary goals of this ordinance are to align the watershed, estuarine, and creek policies of 


the Mill Valley General Plan, state and federal regulations and goals with the city ordinances. MV 


watershed health is vitally important to long range sustainability, recreation, education, biodiversity, and 


future evolutionary adaptation.  Riparian zones need protections because of their multi-dimensional impact 


on wildlife, flooding, hydrologic purpose, soil retention, ecology, public health and safety, aesthetics, and 


biological activity.  Eighty percent of Marin County species rely on healthy riparian habitat.  Some of those 


included that are endangered or threatened are: coho salmon, steelhead trout, Northwestern pond turtle, 


Chinook salmon, California tiger salamander, California red-legged frog, foothill yellow-legged frog, tri-


colored blackbird, yellow warbler, snowy egret, white tail kit, osprey, Northern spotted owl, Tomales 


isopod, Tomales roach, Ricksecker’s water scavenger beetle, six species of bats, Point Reyes mountain 


beaver, and California freshwater shrimp. 


 In Mill Valley, the riparian zone extends from the upper headwater sub-tributaries, with seasonal 


flows, through the forested lower canyons with year round creeks, all the way to the estuary of Richardson 


Bay (Appendix 1-5).  Historic accounts of biodiversity by the Coast Miwok and subsequent missionaries, 


Mexicans, and European and American settlers all indicate the richness of wildlife that once existed here. 


The hydrologic systems that took millennia to evolve dictate the town’s geomorphology and topography 


and the limitations of the watershed to support large human populations without negative impacts on the 


ecosystems.  Therefore, it is in the interest of long-term public health and safety, as well as bio-diversity, 


obligations to the ESA and CESA requirements, and good stewardship practices to implement the tenets of 


the Mill Valley General Plan 1989, EIR 6.5.6 though 6.5.7. (p. 6-19 to 6-20).   


Discussion 


As Mill Valley has been urbanized and developed, especially around the creek/riparian areas, 


several safety, public health and biodiversity issues have arisen.  The once plentiful watershed provided 


food, drinking water, daily water uses, and habitat for fish, mammals, birds, and amphibians.  The 


culturally rich Coast Miwok, Huimen tribe that lived here for over 8,000 years, peacefully coexisting with 
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neighboring tribes, had enough resources for their carefully managed population and simple living 


practices that utilized the natural bounty sustainably.  In just under two hundred years, the once flourishing 


and fecund biologic systems that allowed humans to coexist with nature have been compromised 


extensively.  Extirpations of prized coho and steelhead runs, California freshwater shrimp, red-legged 


frogs and threatened amphibians, osprey, spotted owls, otters, and numerous other mammals, birds, 


amphibians, and reptiles have occurred.  Shellfish, including oysters, clams, and mussels found along the 


bay front and tidal marsh mudflats, were a primary food source. Plants such as tule, willow, cattails, 


huckleberry, thimbleberry, sedges, rushes, elderberry, leopard lily, buckeye, currant, willow, tanbark oak 


and coast live oak, etc., were once plentiful.  They provided basket-making and cultural materials, shelter 


and tool materials, forage for animals, and food for humans.  People can no longer drink the water from 


MV’s creeks.  Creeks that have been confined into concrete channels and straightened force water to scour 


out fish and their eggs during storm events and cause flooding.  The flood plain has been in-filled and the 


tidal lands that once came up to Locust in the Sycamore Park area are held back by homes on fill.  The 


twenty-foot high football field-sized Indian middens are gone. Fluvial morphology that evolved over 


thousands of years has been disrupted to a large extent (Figure 20). 
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Figure 20.  Mill Valley Watershed, ACM, Coyote, Sutton Manor, Reed, 2007 (courtesy of Google). 
 


Objective 


Watershed, habitat and riparian health, clean water and flood management are goals that the city 


needs to achieve for sustainability and legacy (as per 1989 MVGP OS-1-1 though OS 3-8 pp. 2-83 through 


2-85; see Appendix 7). 


Policy 


Mapping.  The City of Mill Valley shall begin immediately to honor the 1989 MVGP commitment 


to map the riparian zones of the city (OS-1-3).  The city shall work with the county, state and federal 


agencies, its watershed group and flood district, to map, to the most comprehensive degree possible 


utilizing the latest technology and with GIS overlays, the upper headwaters, all levels of creeks including 


ephemeral, riparian zones, wetlands, and estuarine tidal zones.  This mapping will facilitate protections of 


damaged fisheries and riparian zones by protecting documented watercourses; including previously 


unmapped but identifiable watercourses, as per definition (CPM, Appendix 17 & 20).  This will also inform 


the planning department as to concerns of long-range planning and development by providing a template 
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for implementation of the 1989 General Plan stipulation for a Watershed Management Plan for the city, 


Program (MVGP OS-1-4, OS-2-3) (see Appendix 7). 


The city shall work with relevant agencies to identify and map degraded or damaged reaches of 


streams on public and private land, targeting and scheduling them for restoration.  Environmental review 


will be required.  Restoration will include prioritizing laying back creek banks, bank stabilization, invasive 


plant removal, construction of side channels, native plant replacement, rebuilding of bridges, culvert and 


fish passage barrier removals, and road and paving reconstruction in conjunction with all permits for new 


construction or alterations (MGVP, OS-2:1-3).  


Permanent Watershed Funding, Project Slates and Monitoring.  The city shall include in all 


future budgets, beginning in 2010, a line item that is dedicated to riparian restoration and monitoring 


(MVGP OS-1:3-4, OS-2-3).  This shall include: removal of fish passage barriers, stream bank stabilization, 


removal of fisheries habitat impediments, removal of invasive plant species and replacement with native 


plantings, water quality monitoring, animal species monitoring (fish, amphibians, macro-invertebrates, 


bivalves, crustaceans, birds, mammals, etc.26), riparian zone structure removals, introduction of large 


woody material, calendared neighborhood restoration plans, educational materials and outreach to new 


residents, and creation of long-term habitat plans with calendared restoration projects.  The city shall 


implement this restoration through a three-quarter time employed position dedicated to this goal.  The 


remaining funds will be used for facilitation, community education and outreach, native plant nursery with 


school involvement, planning, grant writing, partnering and mapping.  This item cannot be removed from 


the budget and will be incorporated into all future, budgets.27   By incorporation of the Riparian Zone 


Master Plan into succeeding budgets, the city acknowledges stewardship practices necessary for future 


generations to share in and benefit from Mill Valley’s rich legacy of biodiversity and beauty by 


maintaining and conserving the creek system as one of the most important geographic features for its 


citizens and eco-tourism. 


EIR Requirement and Tribal Notification  (see Appendix 21).  Construction projects that affect 


either riparian habitat or degrade hydrologic systems will require an EIR (OS-2-1).  Mitigation banking 


will not be allowed because of the biological crisis in fisheries.  Vacant properties along the stream 
                                                
26 In conjunction with CADFG, USFWS, Audubon Society, MVSK. 
27 According to Cotati Creek Critters, partial funding is a line item budget in the Sonoma Water Authority.  
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reaches will comply with the General Plan of 1989 insofar as every effort will be made by the city to 


proceed with contiguous creek habitat and all projects on lots within 50 foot setback along the creek will 


require an EIR and notification to the FIGR tribe in zoning changes regarding California State Senate Bill 


18, tribal notification28.   


Significant encroachment has occurred along Arroyo Corte Madera by urban 
development and excessive vegetative growth.  Both factors have imposed extreme 
limitations on channel flow capacities along substantial portions of the stream, 
resulting in major flood problems.  During heavy rainfall conditions, floodwaters 
cascade down the steep, upper reaches of the main tributary streams and flow 
through the central portions of the City where they overflow the flatter, generally 
constricted and inadequate channels.  Damaging floods have periodically occurred 
over this area. (Marin County, 2007, p. 5-6, Sec. 5. Flooding) 
 


Watershed Tax and Conservation Easements.  By incorporating budgetary, actual line item 


funding for stream/riparian restoration, two important goals will be achieved.  Public health and 


safety will be secured and fisheries habitat and spawning potential will be enhanced. Citizens will be 


required to adhere to stricter laws regarding setbacks and riparian and stream mitigations.  A 


conservation easement approach will provide a powerful tool for the city to attain cohesive 


restoration and policies. 


Permanent Funding Options Recommendations.  The following are recommended sources of 


permanent funding (Appendix 22): 


1. County to hold an election for a special tax assessment of $4 per parcel per year.  This amount would 


total approximately $56,000 per year for greater (unincorporated) and incorporated MV combined based 


on 14,000 households. 


2.  A 1% of property tax assessment for all of greater and incorporated MV, amount unknown. 


3.  A flat $50 per parcel, per year special assessment tax in the greater watershed and incorporated city.  


Within the city limit this would total approximately $700,000.  This would be enough to begin General Plan 


and Countywide Plan ACM, Coyote, Warner Sutton Manor, tidal marsh, mapping, etc., as well as the 


projects identified in the MVGP.  


                                                
28 SB 18 (Burton) took effect January 1, 2005.  Local city and county governments are required to consult 
with California Native American Tribes about proposed local land use planning decisions: the adoption or 
substantial amendment of general plans, specific plans, the dedication of open space for the purpose of 
protecting cultural places. 
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4.  At least one percent of the city’s annual budget will be allotted for each succeeding year that would be 


funded from property taxes currently totaling 290,000. 29  Added to that, a flat tax for Greater Mill Valley 


(6500 households) of $50 per parcel will yield $650,000. 


5.  Cost of living and cost of doing business built in of 1-5% after 3 years and 2% after 6 years. 


Sewage Spills into Creek. The city shall notify the watershed group as well as the entire populace of 


sewage spills that occur into the creeks so they may take precautions to avoid the polluted waters.  Because 


this effluent flows downstream, it is in the interest of public health that the populace be made aware of this 


contamination.  Dogs are often found romping in the creeks and can bring back coliform pathogens into 


the home inadvertently.  


The city shall provide to all residents, on an annual basis, pamphlets, in English and Spanish, 


defining proper disposal of non-degradable and toxic materials into sewers to prevent them from clogging 


the sewage system and spilling into the creeks and storm drains.30  They shall also provide residents with 


watershed education materials regarding BMPs, including MCSTOPPP literature re: construction, 


landscaping, pesticides, herbicides, and opportunities for community involvement.  


                                                
29 The golf course currently gets 2% of the city tax money. The combined revenue of the city recreational 
services is 12%. 52% of the city revenue comes from property taxes.  One percent of 29 million dollars, the 
equivalent of the 2009 city budget, would equal 290,000 per year available to implement the GP statutes.  
30 In January 2009 and May 2009, two sewer pipes burst above main stem creeks of Old Mill Park, 
releasing 1100 gallons of effluent and West Blithedale releasing 1750 gallons of effluent, respectively. The 
Old Mill Park spill wiped out a segment of newly restored plantings that had to be redone.  In the six 
months between the two incidents, the city distributed only 500 flyers in English only.  This was insufficient 
to alert the populace. 
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Figure 21. Aerial photograph of riparian habitat, by Laura Chariton, 2009 


 


Ordinance on Riparian and Watershed Policies and Development and Conservation Guidelines for the 


City of Mill Valley, California 


 The following EPA-recommended model ordinance is based directly on an ordinance proposed by 


the City of Napa, California, a nearby city with a comparable watershed with similar species and concerns.  


It has been revised to accommodate the specific needs of the City of Mill Valley. 


Purpose: 


Riparian areas adjacent to creeks provide shade, sediment transport, and nutrient regulation, 


regulate pollutant absorption and run off, stream bank stability, provide input of large woody material 


and organic matter, provide hydrologic control of floodwaters with a floodplain, and provide educational 


and recreational opportunities.  Elemental ground and stream water, whose integrity is dependent upon 


riparian biotic infrastructure, is a vital natural resource of primary importance to local public health.  


The purpose of the creek setback and riparian habitat area protections is to conserve the quality and 







 106 


quantity of remaining riparian habitat and water resources and to provide for the recovery of Steelhead 


trout (Oncorhynchus mykiss, listed in 2000 as a “threatened” species under the Endangered Species Act 


& CESA) and other anadromous fish such as endangered coho salmon (Oncorhynchus kisutch), birds, 


reptiles and amphibians, such as California red-legged frog, freshwater shrimp, listed endangered in 


California but once plentiful and historically found throughout the Mill Valley watershed.  


The intent is to stop further development that is incompatible with the important physical, habitat, 


aesthetic, and recreational functions of the riparian areas within the city’s and greater city’s watershed, 


while ensuring that these functions and values are protected in perpetuity for future generations (MVGP 8; 


see Appendix 6). 


This will be achieved by the adoption of a Riparian Zone Master Plan: Mill Valley Biological 


Diversity Legacy Watershed and Riparian Ordinance.  


The purpose of this section is also to implement the Open Space Policies of the Mill Valley 


General Plan regarding protection of the city’s creeks and estuary and to adopt the larger watershed 


policies that are part of the Marin Countywide Plan.  In estuarine and bayland areas the setback shall be 


300 feet.  Because the entire Sycamore area was once estuarine area, there will be no net allowable net 


increase in impermeable surface.  A net decrease in impermeable surfaces will be encouraged by local 


incentives such as property tax reductions, conservation points, and building permit fee reductions.  


Further mitigations in the form of rainwater catchment, raingardens and on site water retention will 


qualify if adhered to BMPs.  


1. Incentives - Incentives will be given for decrease of impermeable surfaces. Infiltration of 


groundwater will be facilitated by the removal of impermeable surfaces of roads, driveways, and solid 


paving on private and public property and shall be reduced by a minimum of 5% per year, any net 


combination of private and public works projects.  All homes and businesses, particularly in the flood 


plain area that are retrofitted with rainwater catchment systems to be use for year-round irrigation, and 


rain gardens and bio-swales to slow run off, will receive incentives.  During low creek flows of summer 


and fall, it is the intent to raise the groundwater so that surface flows for the fish and other species and 


deter catastrophic flood events.  Incentives will be offered for individual homeowners and businesses to 


replace paved surfaces with permeable surfaces, slowing storm water run-off and to construct rain 
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gardens where feasible.  Incentives can be property tax credits, building fee reductions, conservation 


credits and rebates.  Further incentives would be available to remodels that lift houses that are in the 


100-year flood plain or global warming projections of seawater rise by 2050. 


2. Conservation Easements and Grants - Landowners whose properties contain creeks will be 


given incentives to allow monitoring for fish, biological, hydrological, and community restoration 


projects.  Some of these incentives may be in federal tax deductions when conservation easements are 


granted (see Appendix 18).  The city shall encourage conservation easements so that land transfers 


commit protections to future generations.  Land trusts are organizations that can manage the complex 


idiosyncrasies of conservation easements in perpetuity.  


3. Monitoring - The city will monitor the creeks at all times for water levels and work 


consistently with watershed groups to enhance habitat.  By utilizing the latest technology, data may be 


uploaded to agencies such as Marin watersheds, CDFG, or NOAA and allow for comprehensive scientific 


data to inform decisions and grant capability. The city will also employ biologists for fish and 


biodiversity surveys at least every year or 365 days.   


4.  Forum - The city will provide a regular forum for watershed related restoration, related 


education, and outreach free of charge and provide materials for these events.  The city will cooperate 


with watershed groups to organize neighborhoods to do creek monitoring for invasive plant and animal 


species, support community based restoration efforts, planting of native vegetation, invasive species 


removal, control of sedimentation from runoff. 


5.  Funding – Incorporated Mill Valley will commit funds ($290,000 minimum) on an annual 


basis to repair and remove fish passage barriers as identified in the 2004 Coho Recovery Strategy (CDFG 


2004), Kier and Associates (2005) and NOAA’s USFS Draft 2010 Recovery Plan for the Evolutionarily 


Significant Unit Coho Salmon and partnering under the Federal Fish and Wildlife designations.31 


6. Cleaning of Creeks and Adjacent Parking Areas  - The city will provide, on city property, 


garbage cans, creek signage, and dog clean-up bags in all parking lots and parks that abut the creek 


riparian zones and maintain them.  The city shall also require all merchant parking lots in the riparian 


zone to have garbage cans, and dog bags and maintain them.  When the city contracts to have vegetation 
                                                
31 National Conservation Wetlands Program USFWS; Federal Register, Vol. 67, No. 146, Tuesday, July 30, 
2002 / Rules and Regulations. 
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removed in riparian zones these intentions must first notify the watershed groups, a biologist and flood 


control district and have them sign off on the vegetation plan using current fish and bird survey data.  


This vegetation removal must be done only in the months of September and October to avoid nesting 


season for birds, anadromous spawning and amphibian egg-laying seasons. The city will support and 


sponsor regular plantings of native vegetation on public and private property on their web site on an 


ongoing basis.  The city will notify the watershed groups and visa versa well in advance of a grant 


deadline (2 weeks minimum) regarding funding and grant sources and partner at every opportunity to 


enhance riparian areas and provide community education since grant opportunities are often enhanced 


with government and non-profit partnerships.  


7. Education and Outreach - The city in conjunction with the Sewerage Agency of Southern 


Marin (SASM) will distribute literature regarding the use and proper disposal of pharmaceuticals such 


as NSAIDS32, pseudo-hormones, and selective serotonin reuptake inhibitors (SSRIs). As effluent, they 


wind up in the bay, streams, and animals and have caused damage to biological life cycles of many 


species (Boston Globe, 2008; Walton, 2004; Werme, 2009; Klosterhaus, 2009).  The city will issue 


regular annual warnings to the town about these biologic threats.  Because these data are still being 


researched, they will need constant updating.   


8. Slowing Rain and Floodwaters - Flooding is a major concern to lowland residents.  Certain 


mitigations will be undertaken by the city that have proven to lessen several outstanding issues regarding 


rain water catchment systems, bio-swales, grey-water use, rain gardens, etc.  By removing solid concrete 


channels, abutments, buttresses, armored stream banks, allowing judicial use of in stream woody 


material and constructing new side channels where possible, habitat can be increased and stormwater 


runoff slowed (Prunuske Chatham Inc., 2009; SPAWN, 2009). Building streamside channels and pools 


can be utilized as another opportunity to improve flood mitigation with expanded habitat. 


9. Onsite Stormwater Infiltration - Stormwater infiltration and groundwater recharge is 


fundamental for ecosystem functionality.  It raises the water table year round increasing creek habitat 


                                                
32 Consumption of non-steroidal anti-inflammatory drugs (NSAIDs) is increasing and with it the danger of 
environmental pollution by pharmaceutical residues. Publications regarding NSAIDs in the environment 
not only show that they are toxic to many animal species, but also highlight the need for robust analytical 
methods for monitoring the level of such contaminants in environmental matrices (Antonic & Heath, 2006).  
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and water quality; by allowing ground water to infiltrate, trees and vegetation have higher fuel moisture 


content and are less flammable; it benefits humans and animals by allowing the sub-surface water to 


become part of the ecosystem once again; providing year round creek flows.  The creeks are connected to 


the floodplain and ordinance recommendations are to lessen building development; and decrease 


impermeability at every opportunity since 10% coverage contributes to increased flooding downstream. 


10. Pesticide and Herbicides - Use restrictions in riparian zones.  All abutting properties to 


creeks should be restricted from using all chemicals that will affect the watercourse.  This includes 


allowing dogs to run in creeks because of the pesticides (such as pyrethrins that are about to be banned) 


on their bodies that are deadly to fish, and because they can trample in-stream egg nests of amphibians 


and fish.  Pamphlets will be provided about dogs and creek habitat. 


11. Removal of Fish Passage Barriers, Roads, Driveways Reconstruction (See Fishnet4c 


protocols)33 – Fish passage barrier removal, as identified in the watershed assessment plan will be the 


primary goal of the Riparian Ordinance.  New roads and driveways or reconstruction of these surfaces 


should be applied with BMPs regarding water infiltration on site, run off reduction, maximum allowable 


permeability and slope specific adaptations as per current infiltration requirements as per SRF, CDFG, 


and NOAA recommendations.  The Building Department and DPW of MV will adopt the updated 


standards (Green, 2009; Love, 2009, 2010; Kull, 2009). 


Riparian Zone Development Standards  


The following provisions shall apply to all lots which are contiguous with or directly adjoin an 


intermittent or perennial stream or creek identified in and consistent with the conservation element of the 


general plan (all of Arroyo Corte Madera del Presidio and its tributaries, Warner Canyon Creek and its 


tributaries, Sutton Manor Creek and its tributaries, Reed Creek and its tributaries, Ryan Creek, Cascade 


Creek and its tributaries, Old Mill Creek and its tributaries, and Coyote Creek and its tributaries). Lots to 


which the provisions of this section apply shall be indicated on the zoning map as (number to be 


determined by mapping). 


A.  A protective streamside buffer fifty feet in width measured from the top of bank of a stream or creek 


landward shall be observed.  Top of the bank shall mean the highest elevation of land which confines to 
                                                
33 Fishery Network of the Central California Coastal Counties, http://www.fishnet4c.org/roads-
manual.htm. 
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their channel waters flowing in an intermittent or perennial stream or river.  Except as provided in 


subsection F of this section, a riparian habitat management plan, prepared by a registered civil engineer 


or restoration specialist and qualified landscape architect shall be required for development including 


grading, dredging, and filling within the protective streamside buffer.  The riparian habitat management 


plan shall be submitted to the planning director and public works director for review and approval.  


B. The protective streamside buffer required by subsection A of this section is a minimum and will be 


increased if necessary to mitigate the impact of the proposed development on riparian habitat areas as per 


directors recommendation, based on the data.  


C.  A riparian habitat management plan shall address the following requirements: 


1. Site development shall accommodate the topography and soil so as to create the least potential for 


vegetation loss and site disturbance, except for invasive plant removal. 


2. Vegetation removal shall be limited to that amount necessary for the development of the site.  


Protection of tree crowns and root zones shall be required for all trees planned for retention; 


3. Vegetation indigenous to the site or plan community shall be restored in areas affected by 


construction activities.  Temporary vegetation, sufficient to stabilize the soil may be required on 


all disturbed areas as needed to prevent soil erosion.  New planting shall be given sufficient 


water, organic fertilizer and protection to insure reestablishment.  Plants which minimize fire 


hazards should be utilized adjacent to buildings and structures; 


4. If proposed development including grading dredging and filling within the protective streamside 


buffer would affect the banks of the stream or creek, bank stabilization using techniques 


acceptable to the public works director shall be required to prevent erosion.   


5. The riparian habitat management plan shall be developed in consultation with the Department of 


Fish and Game and/or United States Army Corp of Engineers and JARPA protocols. 


6. A discussion of the site design to minimize the disturbance and loss of native vegetation.  


D.  A riparian habitat management plan shall be drawn to scale and shall be of sufficient clarity to indicate 


the nature and extent to the work, bank stabilization and the revegetation efforts proposed.  A riparian 


habitat management shall include the following information: 


1. Name and address of owner; 
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2. Name, address, professional status, license number, and phone number of the person who 


prepared the plan; 


3. Location and assessor’s parcel number of the proposed site; 


4. North arrow scale, and the name and location of the nearest public road intersection; 


5. Existing contours of the site, as well as finished contours or as achieved by grading.  Contours 


shall be sufficiently detailed to define the topography over the entire site (generally at two-foot 


intervals); 


6. Detailed plans of all bank stabilization and erosion control measures 


7. Delineation of areas to be cleared during development activities; 


8. Restoration vegetation proposed for all surfaces exposed to be exposed during development 


activities, including any dredged, filled or graded areas; 


9. The location and extent of open space buffers and method implementation; any use restrictions 


and method of implementation. 


E.  All approved measures to mitigate the loss or impact to riparian habitat shall become conditions or 


approval of the project. In addition all approved riparian habitat management measures shall be 


carried out prior to final clearance of the building permit or concurrently with the installation of site 


improvements in the case of a subdivision map. 


F.  The planning director, FIGR tribal representative, and riparian biologist may waive the requirement for 


a riparian habitat management plan for projects which will not result in disturbance to the land or 


hydrological function, water levels, permeability, run off, siltation, turbidity etc. and where on-site 


conditions clearly demonstrate that the site is not now occupied by riparian habitat vegetation and 


would not effectively respond to riparian revegetation. An applicant requesting such a waiver shall 


submit sufficient information to substantiate the waiver.   Such projects may include, but are not limited 


to the following: 


1. A change of use or status of the property (i.e. rezoning) that will not directly result in construction 


or land-disturbing activities; 


2. An accessory building less than 120 square feet in size; 


3. Construction within an existing structure; 







 112 


4. A lot line adjustment (Prior code 30-337); 


5. Require notification to the FIGR tribe. 


Riparian Setback Ordinance 


Setbacks. The minimum setback of thirty feet (30) will be extended to fifty (50) feet from the top 


of creek bank where there are previous commercial and residential developments.  The Riparian Zone is 


not the same as a creek setback. The Riparian Zone is the area between allowable structures and the top 


of creek bank.  It is protected for its own biological purposes in ecosystem function. This means no 


structures whatsoever will be allowed including hard fences, which limit amphibians and certain bird 


species nesting by isolating them from the creek and riparian vegetative cover.   Where homeowners need 


fencing, these fences must be wire with 4” to 6” openings and the 50 feet of area from the top creek bank 


to the 50 foot mark must be cleared of auxiliary structures and planted with native vegetation compatible 


with and emulation of the historic riparian landscape.  Any projects within the areas of concern that have 


not yet been approved will be subject to a five year moratorium to establish a new baseline for the city to 


achieve a more sustainable human imprint and to adopt risk assessment policy in relation to current ESA, 


CESA species data and future climate change modeling and based on recommendations incorporating the 


most recent data34. Those projects that have been approved but not yet built will be subject to the 


vegetation rule, permeability rule, and rain garden pollution catchment systems. Permanent, house only, 


structures can obtain mitigation offsets by planting native vegetation in the riparian zone of 35’ in their 


backyards that can translate into tax credits.  


Creek Bank Erosion. Where a building or parking lot applicant has intentions of development 


or repair and the creek at the site has identified any creek bank erosion or potential creek bank erosion, 


an initial study and possible EIR and mitigations will be necessary.  The bank must be laid-back and 


revegetated with a recalculation of the adjusted new mitigated top of bank becoming the point at which 


the creek setback and riparian zone are determined.  This newly laid-back site and new location of the 


creek and riparian setback will apply whether the applicant moves forward with the project or not and 


are to be considered a portion of meeting and furthering the overall goals of the MVGP.  The engineering 


must adhere to the BMP standards of CDFG, USFS and creek engineering protocols (Love, 2010). 
                                                
34 Stetson Flood Control Report due in September of 2009; FEMA flood Maps; San Francisco Estuary 
Partnership projections. 
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Contamination of Adjacent Soils. CEQA and EPA regulations apply here.  Soils in Riparian 


Zones within 200 feet of the creek must be tested for prevention of groundwater and stream 


contamination by toxic chemicals when an application for building, paving, grading, excavation occurs.  


Where the adjacent soils are determined to be contaminated by heavy metals, MTBE, pesticides, 


herbicides or any other known waterway or soil toxin, immediate remediation as per EPA REG must 


occur.  The site must be certified as per EPA, CEQA REG, etc., before any work will be allowed toward 


building, paving, excavation, grading or soil disturbance other than for remediation is to occur.  All BMP 


in relation to remediation of dangerous chemicals must follow Federal and State mandates with highly 


trained certified personnel.  Accumulations of toxins must be prevented from contaminating groundwater 


and streams before any consideration is given to site development. 


 


Figure 22.  Bioretention swales and permeable pavements, from www.seattle.gov. 


Parking Lots, Culverts, and Bridges (See Fishnet4c for Protocols). Where parking lots are built 


up to the creek banks, paving must be removed permanently for 30 feet, not to be reclaimed, and to be 


planted with native vegetation comprised of a stacked riparian forest. Within 100 feet of the creek, paving 


must be replaced with only permeable paving and native riparian trees will be located between parking 
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rows to provide cohesive shade cover.  Where existing parking lots are in a 30 foot setback, mitigation 


biorention swales or raingardens must be installed within the 30 to 40 feet of the 50 foot setback to catch 


petrochemical pollutants before run off occurs and not be allowed to infiltrate into the subsoil and creek 


and the same vegetative standards.  The remaining impermeable parking area will be removed and 


replaced with permeable surface to allow groundwater infiltration. Garbage and recycling cans and bins 


will be located and maintained by the city or private property owners at all parking lots, however not 


located nearer than 45 feet to the creek.  No parking will be allowed within 20 feet of either side of a 


bridge crossing to prevent petrochemicals from accidentally getting into the creek.  “No Parking” signs 


will be installed and curbs painted red.  Bridges, channels, drainages and culverts that impede fish 


passage will be listed and prioritized for a biological assessment for mitigation based on anadromous 


fisheries impacts. 


Storm Drain Signage and Creek Road Crossings. Renewal of all storm drain signage (Fish 


Picture with No Dumping) will occur annually and covered by roads expense budget.  All bridge 


crossings or culverts in the City limits will have a “Fish Xing” sign. 
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Heritage Tree Ordinance35 and Habitat Trees 


Current Ordinance, Excerpted from “Preservation of Heritage Trees and Habitat” 


  20.67.010 Declaration of policy.  Within the City of Mill Valley there are certain 


redwood, oak, madrone, and other trees which have special community value and contribute greatly to the 


character and scenic beauty of the City.  The uncontrolled removal or destruction of these trees threatens to 


adversely affect scenic beauty, destroy wildlife habitat, reduce privacy, and increase the risk of erosion, 


mudslides and flooding.  It is in the interest of the community health, safety and general welfare to protect 


and preserve heritage trees by regulating their removal and, where appropriate, encouraging their 


replacement. 


Proposed New Heritage and Habitat Tree Ordinance 


Summary of Proposed Changes 


1. Create Habitat Restoration Plan and Habitat Conservation Plan (HRP and HCP) for long-


term goals and implementation calendar 


2. Protect all native trees in Riparian Zone from removal or cutting (Appendix 13) 


3. Partner with Fire Department to protect riparian vegetation and trees 


4. Create a comprehensive list of trees and shrubs to be protected 


5. Allow vegetation removal only during non-nesting season 


6. Incorporate restoration plans into transfer of property 


7. Establish new zoning for conservation easements 


8. Establish protocols for planting on private property in the Riparian/Estuarine Zone 


9. Survey wildlife in riparian zone every two years by biologists, ornithologists 


10. Before any tree removal, mitigations to prevent erosion and increased water run off 


addressed. 


11. Before any native tree removal, biological assessment 


12. Native trees of all sizes considered legacy for future forestation and regeneration, soil 


retention, water dispersion, carbon sequestration, groundwater recharge, hydrologic health 


                                                
35 See Appendix 9, 10 & 16  for complete version. 
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Rationale for Proposed Changes 


 All around Mill Valley, trees are being limbed up and cut down, with surrounding earth exposed.  


Communities of trees are being isolated and damaged, resulting in creeks being exposed to sunlight 


through canopy loss.  Loss of tree canopy weakens trees and changes and degrades biological conditions 


for fish, amphibians and birds by raising creek water temperature and removing nesting cover and amount 


of habitat.  Loss of tree canopy causes increased stormwater run-off leading to lowering of year round 


groundwater levels. Groundwater depletion lowers fuel moisture in vegetation and increases flammability. 


 The designations of the current heritage tree ordinance are detrimental to generational succession 


and do not protect enough species of native trees.  What took a century to grow can be cut down in an 


instant. Trees change CO2 to oxygen and build soil that sequesters carbon and thus are among the most 


powerful tools available to combat global warming.  Global cap and trade of carbon credits offset by tree 


plantings recognize this.  Many citizens are uneducated about the native ecosystem and the importance of 


trees and would benefit from educational materials.  Trees, which are part of Mill Valley’s natural beauty 


and value, need to be better protected.  Finally, removal or trimming of trees during nesting season is 


highly adverse to bird species and should be prohibited in order to adhere to state and federal regulations. 


The Heritage Tree Ordinance36 as it now exists protects only four kinds of native, extremely large 


trees with a 65”- 95” diameter at chest height of 4 ½ feet.  Numerous vital and significant native trees 


receive no protections at all, when in fact they outnumber these four trees substantially in certain areas. 


Also, there are sections of the Hillside Development Advisory Committee (HDAC)37 findings that were only 


partially adopted in 2002 that specify the importance of groups of trees and do not mention a particular 


tree with specificity as to ecosystem significance.   


Additionally, WUI calls for cutting most and possibly all trees within a 100-foot radius of a newly 


constructed or 50% remodel of a property, without native or heritage status and without geographic or 


hydrologic differentiation, leaving little or no protections for habitat or erosion on steep slopes.  In 


contrast, the County Tree Ordinance protects 36 species of native trees with diameters as small as six 


inches.38  Regular vegetation management protocols invoked by CAL FIRE Code 4291 are similar for all 


                                                
36 Mill Valley Heritage Tree Ordinance.& Summary Tree Removal, Appendices 10 & 16 
37 HDAC adopted in 2002 and allowed development on extremely steep slopes, previously prohibited. 
38 Marin County Tree Ordinance #3342 Title 22, Attachment 1. 







 117 


homeowners (see Appendix 11). That is why I suggested to the city at the joint meeting of the City Council 


with the mayor, city manager, attorney, and planning commissioners that they visit the county code to help 


develop a cohesive plan.  However, I am not recommending that the city adopt the county ordinance that 


allows 5 trees of any type to be cut per year on developed parcels.  The county law is in a state of change 


as I write this paper for trees on developed parcels.  As per Marin County, native trees protected on 


undeveloped parcels (Appendix 13) are a way to mitigate the damage caused by the impervious cover of 


building and pavement, lot coverage, loss of vegetative cover and habitat, etc.  With slopes as steep as Mill 


Valley’s, not protecting and rooting the hillsides with contiguous native vegetation cover will result in 


erosion, flooding, landslides, creek siltation, and possibly increased fire hazard.   


Limbing up 80-year-old redwood trees weakens trees and during peak nesting season kills birds 


and exposes the creek bed to sunlight. Ambiguity in the codes makes enforcement difficult.  In Mill Valley, 


this limbing up is occurring all over the city.  In Mill Valley, endangered ESA listed the few known pairs of 


spotted owls’ nests in the lower 25 feet of branches that are being removed throughout the city.  Not 


integrated into the heritage tree ordinance and other natural resource ordinances is the “Nesting Bird 


Ordinance” that is a replication of the CDFG state and USFWS federal existing law and protections for 


heritage-size Douglas fir trees that are known spotted owl habitat. The following two ordinances regarding 


the protection of wild animals and birds (which rely on trees for their habitat) are already in place in Mill 


Valley but are not supported by the current Heritage Tree Ordinance: 


6.16.010 Destroy or injure—Any wild animal.  It shall be unlawful for anyone to shoot, trap, or in 


any way intentionally destroy or injure and wild birds and/or animals, with the exception of mice, rats, 


gophers, and moles, within the limits of the City of Mill Valley. (Ord. 987; February 16, 1982.) 


6.16.020  Bird’s nests—Robbing prohibited.  It shall be unlawful for anyone to intentionally 


destroy, rob or in any way disturb any bird’s nests in the trees, brush or grass, on properties within the 


limits of the City of Mill Valley. (Ord. 987; February 16, 1982.) 


Birds nest between March and August, thus any tree cutting would potentially and probably 


destroy a nest and should be prohibited. While I was working at SPAWN for the Point Reyes National 


Seashore designing a restoration site plan, we had to obtain a nesting bird survey before any plant 


material could be removed.  A majority of local birds nest in vegetation between the ground and twelve feet 
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off the ground. The importance Mill Valley has for nesting birds is shown by the statistics of bird counts 


conducted by Marin Audubon backyard birders, like myself, reporting to data bases such as those 


maintained by the Audubon Society and Cornell University, and my own personal experience.  CNN reports 


that as of 2009, one third of the 800 species of birds in the United States are threatened or endangered of 


extinction. We must provide habitat and best conservation practices wherever possible. 


The Environmental Impact Report (EIR) to the General Plan (1989) reveals another significant 


contradiction within the code. The EIR specifically states that 50-foot to 100-foot setbacks are required in 


the Riparian Zone, and because of the significance of regeneration in maintaining a riparian vegetative 


structure in perpetuity, such protection of native trees is essential.  Actually, the EIR for the General Plan 


is much more stringent than the municipal code and has a section for Animals and Habitat.39  By 


addressing the build-out potential of the plan through development increases, the EIR stresses several key 


issues related to habitat degradation and attempts to answer these issues with remediation and 


restoration.40 “New residential development may contribute to the deterioration of existing wildlife habitat. 


Flooding and erosion of channel banks due to development could disrupt creek-side vegetation” (Mill 


Valley, 1989, pp. 6-7).  In addition to riparian zone concerns, the EIR takes steps to insure against further 


habitat degradation requiring the city to implement protections, mapping, mitigation measures, and the 


Riparian Zone Master Plan calling for “restoration or stabilization in conjunction with permits for new 


construction or alterations” (pp. 6-19). Based on neighborhood and citywide observations, none or few of 


these measures have ever been addressed. Obviously lacking in the MVGP 89 EIR is protection for any 


particular species:  “The proposed areas of new development support common and diverse animal species 


whose distributions extend beyond the local project area populations.  Although some individuals would be 


lost and their habitats destroyed, the overall diversity of species and numbers of any species would not be 


affected.”  This section is worrisome and outdated and needs revision when we consider that there may be 


only a few steelhead left (Rich, 1995; Leidy, 1992, 1998; Reedy, 2007). 


At the Mt. Tamalpais Symposium in April 2008, biologists, ornithologists, and botanists gave 


presentations indicating that numerous local species in all categories were highly endangered.  Mill Valley 


                                                
39 6.5.7 Plant and Animal Life, EIR for General Plan. 
40 6.4 Impact Summary of the 1990 Mill Valley General Plan and the Tamalpais Planning Area Plans, p. 
6.7-6.30. 
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is part of the Mt. Tamalpais watershed on its southeast flank.  All data presented at the symposium were 


inclusive and relevant to Mill Valley City and greater Mill Valley. The extent to which an EIR addresses a 


particular site is pertinent with respect to current information available, however, there are no instances 


where the most current scientific data and recommendations are being utilized in the planning process 


unless brought to the forefront by a knowledgeable expert.  The Marin Countywide Plan (Appendix 20) 


December 2009 summary clarifies some of these issues, but raises the point that riparian areas need to be 


addressed specifically in the building standards. 


Purpose of Revision 


In adherence with the Mill Valley General Plan, 2.8.2 Intent, Policies and Implementation Programs 


regarding open space (Appendix 7), this ordinance ratifies the general plan by providing a tree ordinance 


that addresses the holistic, biologic and natural resource concerns of Mill Valley: “To protect where 


possible within the urbanized community of Mill Valley, the populations, stands, groves, and heritage 


specimens of native species.  These species include, but are not limited to, coast live oak, redwood, and 


madrone, and the habitats for common and familiar wildlife that they support.”  


The relationship between the ground water, its retention, trees, and riparian vegetation must be 


understood as a critical component of Mill Valley’s watershed health.  “[Conditions that are a threat to the 


health and safety of the residents] are identified through comprehensive assessments of the topography, 


geology, soils, seismology, climate and hydrology” (p. 5-1, MVGP).  Based on historic events, elements of 


long range planning for public safety have much basis in the retention of topsoil and hillside stability 


where potential landslides and flooding are concerns.41  Indigenous and non-indigenous trees are a 


significant structural component of Mill Valley’s steep hillsides.  The legacy trees identified by the Marin 


County (Appendix 13) are endemic and considered primary habitat for species survival, including fish, 


amphibians, birds, and mammals.  Native trees are able to establish themselves and cope with the climate 


of this region without further human interventions other than limbing up for fire code and lessening of 


more pyrophytic species and other safety concerns. During their life cycle, the remnant woody material 


they provide is a crucial resource in healthy the creek systems, providing food and cover for multitudes of 
                                                
41 Mill Valley Herald, May 6-12, 2009: 2006 Civil Court case, Lisa Guthrie vs. City of Mill Valley, in 
which Mill Valley lost a lawsuit where a known dangerous area slid and buried alive resident Walter 
Guthrie, 76, and destroyed the house. The compensation was $4.8 million dollars to widow, Ms. Guthrie. 
MV spent over $100,000 battling the lawsuit.  
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species.  Soil building, regeneration, evapotranspiration (Figure 23) and associated fungi in nutrient 


uptake exemplify other benefits derived from trees.  Carbon sequestration (healthy forests are some of the 


largest carbon sinks on earth) occurs more naturally and rapidly within this biotic system, thus making it 


preferable. 


 


Figure 23. Evapotranspiration (courtesy of www.wikipedia.com). 
 


According to Wikipedia, evapotranspiration (ET) is a term used to describe the sum of 


evaporation and plant transpiration from the Earth's land surface to atmosphere.  


Evaporation accounts for the movement of water to the air from sources such as the soil, 
canopy interception, and water bodies. Transpiration accounts for the movement of water 
within a plant and the subsequent loss of water as vapor through stomata in its leaves. 
Evapotranspiration is an important part of the water cycle. An element (such as a tree) 
that contributes to evapotranspiration can be called an evapotranspirator.  
 


Besides their structural components in soil and water retention, trees are host to biotic functions, 


habitat and climate change mitigations. In contrast, the MVGP Code 6.5.7 Plant and Animal Life 


indicating that “although some individuals would be lost and their habitat destroyed, the overall diversity 


of species and numbers of any species would not be affected” is incorrect based on wildlife surveys.42 What 


has been proven by the recent extirpation of particular species, such as coho salmon that need trees, is that 


they do not relocate.  They disappear forever.  Lost habitat removes potential for sustainable numbers of 


animals and plants to thrive or exist in a locale in perpetuity.  Habitat provided, especially, by trees is the 


primary reason they can survive.  


                                                
42 KRIS website 2009; Arroyo Corte Madera Del Presidio fish surveys by Rich, 1995; Reedy 2007. 
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Trees prevent erosion on hillsides, keep waterways filtered and cleaned, uptake water from 


saturated soil to provide year round water supply in the lower creeks. Trees facilitate one of the primary 


conversions of carbon emissions, carbon dioxide into oxygen.  When they die, their materials re-fertilize 


and create soil, provide food with detritus, and complete a complex biotic web of life.  Where native and 


non-native trees are considered a fire safety hazard, trees disperse concentrations of rainwater off slopes 


and slow rainwater infiltration, thus lowering the hydrograph during peak rain events.  Because of this, 


serious consideration should be given before removal of any trees, especially those that are native and non-


pyrophytic.  Where there is development, there is tree clearing.  Because so many birds are threatened with 


extinction and the primary cause is loss of habitat is due to development, we need to modify development 


standards to minimize tree clearing and loss of habitat and establish optimal time of year for removal and 


pruning. 


Recommendation: 


Mill Valley must institute a long-term policy of replacing non-native trees with natives, as those 


trees are important to birds and other wildlife conserving water once established.  Trees provide food, 


habitat, shade, beauty and health for Mill Valley’s citizens and animals. Dead trees called snags are 


habitat to numerous species of woodpeckers, birds, squirrels and bats as well as certain raptors dependent 


on certain structures for nesting, like osprey.  One snag per acre is a recommended for mammal and bird 


habitat.43  Removing, trimming, or cutting trees during peak nesting season is detrimental to endangered 


and threatened species of birds.   


 One of the new requisites of the CAL FIRE Code: 4291 and subdivision (b) of Section 51189 of 


the government code requiring 100 foot clearance of trees around new and major remodel structures. (See 


Appendix 11)  Mill Valley has adopted the state Wildland Urban Interface code 4291-4299 and the Fire 


Marshall has discretion in implementation,44 however, this will create an extra workload. The CAL FIRE 


100’ defensible space requirement clearly states, “These regulations affect most of the grass, brush and 


timber-covered private lands in the State.”  Some fire department jurisdictions may have additional 


requirements, as does Marin County.  However Marin County does not mention ESA or CESA 


                                                
43 Audubon Society Website 2009; WildCare, 2009. 
44 In order to mitigate extra workload, the fire marshal has requested an independent plan checker at the 
city’s expense (June, 2008). 
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requirements as CAL FIRE does.  Some activities may require permits for tree removal.  Also, some 


activities may require special procedures for threatened and endangered species, avoiding erosion, and 


protection of water quality.45  These codes are not necessarily in keeping with the highly unstable hillsides 


that surround and encompass Mill Valley.  Modifications to the CAL FIRE Wildland Urban Interface Code 


are necessary for Mill Valley to holistically address the significance of trees in its ecosystem as well as 


there intrinsic value to Mill Valley’s character and legacy. Where the CAL FIRE (WUI) code impacts 


riparian function and health it will be necessary give precedence to environmental policies of CDFG, 


NEPA, USFW, ESA and CESA particularly in riparian zones and also to interpret WUI with the 


determinations of California Endangered Species Act and United States Endangered Species Act, 


especially since so many threatened species exist in Mill Valley. Biologists and ecologists should be 


employed as consultants in these matters to be paid for by property owners, including the City.  It would be 


in the city's long-term interest to utilize a Riparian Legacy and Preservation advisory committee, 


comprised of experts, to guarantee that BMPs are utilized. 


Table 5.  Comparison of Marin County and Mill Valley Heritage Tree Ordinances 


 Marin County Tree 
Ordinance Mill Valley Heritage Tree Ordinance 


Protected Trees Developed 
Parcel 


Undeveloped 
Parcel 


Developed Parcel Undeveloped Parcel 


Diameter at Breast 
Height (4-1/2 feet) 
protected, not 
specific to species 


Some Oak 
woodlands 4” up 4 over 6” diameter per 


year or permit 
4” diameter and up or 
permit of City 


Number of native 
trees Protected per 
lot 


All but 2 
per year* 


Comprehensive 
list of 36 trees 
4” and up 
diameters* 


4 and undefined “other 
trees” Heritage Size 
65” – 95” diameters 


All trees need permit 
for removal but can be 
removed with permit 


Number of trees 
allowed cut down 
per year 


5 
Non native -   
Under limit 
natives all 


Anything under 
Heritage size 


Discretion of design 
review 


Portion of protected 
trees pruned per 
year 


Not 
Applicable Not Applicable 1/3 of all trees per year 


including heritage 
No protections 
Design review 


Permit required for 
native tree removal More than 2 


per year Yes 


Only 4 above Heritage 
Size 
Ambiguous to groups 
of native smaller trees 


Some groups of trees 
protected like Oak 
Woodlands 


Discretionary 
removal permits Yes Yes Yes Yes 


                                                
45 CAL FIRE sheet, 100’ Defensible Space (2009), CAL FIRE website. 
* New ordinance (2011) requires permit and fees for more and determination of hazard and/or health 
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Number of Trees 
left after 5 years of 
Maximum 
Allowable Cutting 


Varies with 
density of 
trees and 
size of 
property 


Not Certain Potentially nothing left 
with health or integrity  Discretion of city 


Percentage 
maximum allowable 
tree trim per year 
native trees  


Not 
Applicable Not Applicable 33% Under 12” diameter -


100 % 


Percentage 
maximum allowable 
tree trim per year 
non- native trees 


100% 100% 100% 100% 


Trees protected for 
erosion control 0 Only natives 


given value 0 0 


Trees protected in 
Riparian Zones 


All but 2 
per year All 4” up Only 4 types of 


Heritage Trees Discretion of City 


Snag protections 
for specific animals 0 0 0 0 


Oak Woodlands 
Protections 


Only if 
more than 2 
in a year 


Yes No Discretion of City 


Habitat Conflict 
with WUI Code Yes Yes Yes Yes 


Conflict with 
Endangered Species 
Act 


Yes 
(No mention 
of ESA) 


No Yes 
(no mention of ESA) 


Yes 
(no mention of ESA) 


Conflict with 
California Fish and 
Game Habitat 
Regulations for 
Anadromous Fish 


Yes No Yes Yes 


Non native trees 
protected for 
habitat/erosion 
control value 


No  
Only native 
trees given 
Value 


All but 4 per year and 
1/3 of pruning on all 
remaining or 
development code 


Any tree over 4” 
diameter or 
development code 


Habitat Conflict 
with WUI Code Yes Yes Yes Yes 


Conflict with 
Endangered Species 
Act 


Yes 
(No mention 
of ESA) 


No Yes 
(no mention of ESA) 


Yes 
(no mention of ESA) 


Conflict with 
California Fish and 
Game Habitat 
Regulations for 
Anadromous Fish 


Yes No Yes Yes 


Non native trees 
protected for 
habitat/erosion 
control value 


No  
Only native 
trees given 
Value 


All but 4 per year and 
1/3 of pruning on all 
remaining or 
development code 


Any tree over 4” 
diameter or 
development code 
 


Number of criteria 
for tree removal 
cited in Ordinance 12 12 


5 – Development 
supersedes health/ 
heritage status  


5 - Development 
supersedes health/ 
heritage status 
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Number of criteria 
for tree removal 
cited in Ordinance 


12 12 
5 – Development 
supersedes health/ 
heritage status  


5 - Development 
supersedes health/ 
heritage status 


Restrictions for 
Cutting during peak 
nesting season 


No No No No 


These comparisons are for healthy, non life or personal property threatening specimens except for the 
last item 


 


Below, I present a suggested revision/addendum to the Legacy and Heritage Tree Ordinance to 


address the issues I have mentioned here.  Additions and changes are in italics. 


Addendum to Proposed Heritage Tree Ordinance 


Policy: Trees in Riparian Zones on Public and Private Lands, developed and undeveloped:  


All trees on private lands will be protected as per Marin County Tree Ordinance with the 


reference of 334 list of Native Trees (Appendix 13) for developed and undeveloped lands.  (As of this 


writing, the Marin County tree ordinance has just been revised to protect more trees on developed 


properties reducing cutting without permits from 5 previously to 2).  Only WUI required and MV 


vegetation clearing for fire code and clear public safety hazards should supersede these protections.  


Riparian zones, however, must have adherence to the ESA, CESA, CADFG and USFWS and mitigations 


must be arranged with the fire marshal so as not to violate state, federal and local protections for 


endangered species.  


Trees that are established in riparian zones will be subject to the stipulations of the Riparian Zone 


Master Plan, Legacy and Heritage Tree Ordinance, Creek Protection Ordinance, and Nesting Bird 


Ordinance: 


If any native trees and herbaceous vegetation are in the established riparian zones, their trimming 


and removal will only be allowed to occur outside of peak nesting season and with a vegetation removal 


plan with permits from the City. (The language of the new County Tree Ordinance may facilitate this code 


revision.) Therefore the time frame for removal or trimming will be September 1st through February 2846. 


This zone will be defined by the wildlife extant, dependent upon it, as per biologists/ecologists 


recommendations as well as the proximity to the creek, riparian zone and existing native vegetation.  


Exceptions will be made for public safety and dangerous trees as determined by the City arborist.  


                                                
46 As per CDFG regulations, USFWS regulations, WildCare recommendations. 
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However, guidelines to be incorporated into any removal will remain outside the riparian zone setbacks in 


compliance with the riparian zone master plan.  Trees that are protected are listed in Appendix 13 “Trees 


Native to Marin County.” We will need to develop an herbaceous vegetation list. Other exemptions during 


peak nesting season will require an assessment with a nesting bird survey but must comply with 6.16.10, 


6.16.020 and related CDFG Natural Resource and USFWS REG. 


TITLE 12 (existing and proposed) 


TREES, WEEDS AND VEGETATION 


Chapters:  


12.04 Trees and Vegetation  


12.08 Weed and Rubbish Abatement  


12.10 Exemption from California Solar Shade Control Act 


Chapter 12.04 


Trees and Vegetation 


Sections:  


12.04.005 Purpose and Intent.  


12.04.010 Declaration of policy.  


12.04.020 Definitions.  


12.04.030 Enforcement.  


12.04.040 Planting, care and removal of public trees and shrubs.  


12.04.050 General tree and shrub regulations.  


12.04.060 Abatement.  


12.04.070 Penalties. 


 12.04.005. Purpose and Intent. Mill Valley, lying at the base of Mt. Tamalpais, derives much of its 


character and beauty from its large majestic trees and natural setting.  The preservation of these trees 


enhances Mill Valley’s natural scenic beauty and creates the identity and quality of the community and 


provides habitat for numerous species of mammals and birds including endangered spotted owls, 


woodpeckers, hawks and other wildlife.  Additionally, trees are critical to future generations of humans 


and animals, provide shade, water retention, sequester carbon, anchor steep hillsides, raise the water 
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table, define creeks banks, provide in stream and ground habitat, build soil and prevent erosion.  Therefore 


it is necessary to enact regulations controlling removal and preservation of native trees within the City. 


(Ord. 1186, Sec. 1, March 3, 2003.) 


 12.04.040 Planting, care and removal of public trees and shrubs.  Addendum to Mill Valley Code 


12-2 City owned trees. Sec. C. Public Notice.  The City shall provide public notice when considering 


authorization for removal of any public tree as per the requirements of (Appendix 13) “Trees Native to 


Marin County,” measured 48 inches (4’) above the ground; or for any tree that, in the opinion of the Parks 


Superintendent and biologist, may have significant value to the neighborhood and/or community, and 


habitat value.  Immature trees embody the prospect of healthy ecosystems for future generations and 


function integrally within the riparian system. 


Time of Tree Cutting and Removal  


There is a preferable time for doing the greatest good for the least amount of negative impact.  


Peak nesting season starts in late February and runs through August.47  Birds nest on the ground, in small 


shrubs, medium trees and in the upper reaches of tall trees.  Removing vegetation during nesting season is 


having a serious impact on species viability and contributes to plummeting bird populations.  Cutting down 


trees also takes vital nesting and food sources away from other wildlife, even if non-native and invasive 


species of trees. Assessment of these impacts prior to tree removal is vital. 


City and residents will be required to obtain a Nesting Bird Survey from a certified 


biologist/ornithologist before any such is tree work is done. This is a mandatory protocol of the State and 


Federal Parks.  These same requirements will apply to citizens doing any tree and shrub work during 


nesting season.  Future projects of this sort might instigate fines and penalties from DFG and USFW that 


the City and private citizens should avoid being encumbered with.  This action aligns the City policy with 


its codes. This will protect biodiversity and species loss from occurring locally.  What must also be 


considered as part of the impact on nesting birds is the disturbance caused by human proximity and power 


equipment nearby.  Other protected animals that nest in trees include threatened species of bats, squirrels 


and chipmunks. 


                                                
47 As per Marin Audubon Society (2009) and Wildcare, San Rafael (2009). 
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Furthermore, as it relates to streams, excessive vegetation removal on steep hillsides will cause 


erosion and pollute streams, cause premature drying of top soil and vegetation and increases flammability, 


loss of water infiltration increases storm water run off and flooding and eventual loss of year round 


groundwater recharge for in stream fisheries.  Excessive limbing of tree canopy of over 66% has the 


undesired affect of weakening tree structure and making trees more vulnerable to wind failure, especially 


in saturated soils and overall causes degeneration.  The city will take all precautions and environmental 


best management practices that will enhance and not deplete our natural resources. A primary 


recommendation is that work of this scope be done outside the nesting season for the above reasons.  The 


city will set up an advisory committee comprised of an ecologist, a biologist, urban forester/arborist and a 


fluvial geomorphologist to address these issues. 
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